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THE TEXT 

The text of the First Edition of the Fragment on Government has been 
^°Thr7«frX(io« (0 the Principks of Morals and UgislMim pmted 

but not published in 1780. It was fint published m 1789 m *e fo™ “ 
which it had previously been printed, but with a Preface, 
emendations, and some foomotes added, and further new passages add 
at the end. Bentham brought out a new and correcte e ^ 

1823; adding some ^rther foomotes, with dates, and S 

in the text the passages previously added at the end. This 1823 edition 

has been followed here. 


ABBREVIATIONS 

I have used the following abbreviations in the foomotes to the 
Introduction:— 

F— A Fragment on Government. 

p_ An Introduction to the Principles of Morals and Legislation. 

B_ The Works of Jeremy Bentham, Published under the supervision of 

his Executor, John Bowring (11 Vols., 1843). 


W. H. 
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Jeremy Bentham was bom on Febmary 15th, 1748, into a well-to-do 
middle-class and Tory family of some standing in the City of London. 
Jeremiah Bentham, his father, was the son of a law^’^er of Jacobite 
sympathies, the grandson of a prosperous pawnbroker, and a lawyer 
himself; he had interests in real property and was Clerk of the 
Scriveners’ Company. Jeremiah Bentham went against his parents’ 
wishes in marrying the daughter of an Andover tradesman; but he 
was otherwise orthodox: Jeremy was to practise law and enhance 
further the family’s property and standing, and his education was 
planned accordingly. While he was still at home he was placed under 
masters in dancing, drawni^, French and music; he went to West¬ 
minster School in 1755 and to Queen’s College, Oxford, in 1760, was 
entered at Lincoln’s Inn in 1763, and called to the Bar in 1769. 
Dehcate, nervous, and precocious, however, he had sho\vn from 
early years both intellectual and temperamental wa^’wardness: he 
retained an interest in language and music, but before he was twelve 
he had (according to his own account) found an ideal of character in 
Fenelon s Telemaque\ and, after reading about some protracted legal 
proceedings he had vowed war against the ‘Daemon of Chicane.’ 
At twelve, when he was admitted to Queen’s, he had scruples about 
signing the Thirty-Nine Articles; while at Queen’s he developed an 
interest in natural science. W^hen he was in chambers he conducted 
scientific experiments, and, instead of preparing for legal practice, 
spent his time considering the defects of the existing legal system and of 
curr^t leg^ thought. At twenty he had decided his vocation: he 
woind provide a foundation for scientific jurisprudence and legislation, 
k whole of Bentham’s unusually long working life was governed 

y this dedsioik The outlines of a massive programme were already 
m his mind before the pubhcation of the Fragment on Government in 


was published in 1699, a year after Fenelon had been 
k u 1 * instruct the son of the Dauphin. Telemachus is a very virtuous character 

seveiS’fiSL'^f th^ ' obhgadons of monarchs, and b^mplicadon ciiddze^ 
to have b1^t««td^ar^<?o?Lv« TnSm^^ 

he did not realise that the work w« =. although 
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1776; and he had also by then begun work prehminary to the 
preparation of a penal code; indeed, as early as 1788 he was aware 
of Ae need for disciples to whom the detailed working out of some of 
his constantly expanding ideas could be entrusted. For a school of 
this sort he had long to wait; but from 1765 a small private income 
enabled him to concentrate on his chosen task. In tliis he was for- 
timate, for he was not aided by patronage although he was taken up by 
Lord Shelburne after the pubhcation of the Fragment', and pubhc 
knowledge of his theories was vers’ slow in growing; it was retarded 
by the vers’ fertilit)' of his ideas, his apparently insuperable desire to 
follow out in full everv' consequence of everv idea, his very consider¬ 
able reluctance to publish work that he considered to be incomplete, 
and his lack of interest in pubhcation if his mind had ttuned to some 
new topic.^ Yet he did not wholly occupy himself with writing. 
In 1785, still obscure, he went to Russia to see his brother^ and an 
experiment on which he was employed—the creation of a modem 
agricultural and industrial colony in the Ukraine. In Russia he wrote 
a book on pohtical economy,® and he returned to England in 1788 
with his project for a model prison or ‘Panopticon.’^ Attempts to 
secure government backing for this project occupied him inter- 
mittendy until 1811; and meanv’^hile his main work and its derivative 
Studies continued. In 1788 the foundations of a European reputation 
were laid: through Samuel Romilly he met a Sssiss exile, one fitienne 

^ As a result, the writings of Bcntham constitute something of a problem. During his 
lifetime, be ween thirty and fortv work^ were published either by Bentham himself or by 
coUaboraton from his manuscripts. About rsvenn' more were published posthumously. 
Universit>* College, London, has numerous boxes of manuscript material left by him, 
most of it still unpublished. There is more unpublished material in the British Museum, 
Some of the works that were pubhshed during Benthara’s lifetime were ‘written anything 
up to thirts' vears before publication. Some works are, in whole or part, re-hashes of 
others: some are only fragments. These writings cover legal science, political economy, 
education, the church, language, the poor law, local government, banking, the postal 
service, the census, intemanonal organization, and a considerable number of other 
subjects. (See bibliographical appendix in Halesw, T7re Grett’f/t of Philosophical Radicalism.) 
For Beniham’s own remarks on his programme and his difficulties in coping with it, see 
P., Preface, paras. 2-4 and 18-31. 

- Samuel Bentham (1757-1831), educated at Westminster School and apprenticed at 
Woolwich Dockyard. He was employed in Russia by Prince Potemkin, and hu plan of 
'central ob>er\'ation* of his workshops was an early form of the Panopticon idea. He 
later carried out naval dockyard improvements for the British Admiralty' and became 
one of the commissioners of the Na\y. He was known as Sir Samuel Bentham, but this 
was apparently on the basis of his being a knight of the Russian order of St. George. 

^ Dcfnicc ofUsifr)\ published 1/37. 

* Panopticon, or the hispcction Home (1791) and Panopticon Sew South Wales 

(1812). 
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Dumont, who undertook the revision and French translation of parts 
of his manuscripts; pubhcarion in France began in the same year in 
Mirabeau’s Courrier de Provence. Three years later Bentham s financial 
position improved as a result of his father’s death; and soon afterwards 
it began to appear that at least part of his work might be accorded 
recognition in England, for in 1794 Parhament accepted the Panopticon 
scheme. But there were then difficulties: five years elapsed before a 
site was found and there were further delays in providing funds. 

By 1802 over quarter of a century had passed since the pubfication 
of the Fragment on Government, and in the interval Bentham had 
published several other works in England, including some that are 
famous to-day, such as the Defence of Usury (1787), the Introduction to 
the Principles of Morals and Legislation (1789), the Essay on Political 
Tactics (1791), and Emancipate Your Colonies (1793). He had also 
written but not yet pubhshed several more works that are equally 
famous to-day, including A Table of the Springs of Action, Principles of 
International Law, Anarchical Fallacies, and the Manual of Political 
Economy. In addition several manuscripts were in the hands of Dumont. 
By 1802, then, Bentham had covered a great deal of ground, but he 
was still very htde known in England. But in that year Dumont 
published in France, from Bentham’s Introduction to the Principles oj 
Morals and Legislation and his manuscripts, the Traites de Legislation 
Civile et Penale,^ and this work was quickly to become known and 
admired in France, Russia, Spain and Latin America. Meanwhile 
Bentham was occupied in England with further trouble over the 
Panopticon. He had regarded himself hitherto as a humanitarian 
reformer, certainly not as a radical; he had attended the Wilkes trial 
as a Tory sympathiser, and he later wrote that he ‘never suspected 
that the people in power were against reform’; he ‘supposed they only 
wanted to know what was good in order to embrace it.’* But the 
Panopticon affair provided a lesson that coincided with new influences 
and the appearance at last of the long-awaited opportunity for the 
founding of a school: in 1808 Bentham became acquainted with James 
Mill. In the years immediately following, a school developed and 
Bentham then became known as a radical, although the transition was 

^ A translation by John Neal was published in Boston in 1830, and some of the material 
used was available in Bo wring in 1843, but the first translation widely used was that of 

Richard Hildreth (1864). This translation is used in C. K, Ogden’s edition [The Theory oi 
Legislation) (1931). 

^ B., vol. 10, p. 66; cf. various comments in Bentham’s own introduction to the second 
edition of the Fragmetu on Govemmetu (1828), B., Vol. 1, pp. 240-259. 
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made widiout any fundamental changes in his central ideas and aims. 
He wTote his Catechism of Parliamentary Reform in 1809 ^ndhis Radicalism 
Not Dangerous in 1819; hut he was also continuing to follow his other 
interests. In 1810 he considered making a journey to Venezuela to 
codifc legislation. In 1814 he began his Deontology.^ In 1816 he 
pubhshed his Chrestomathia^ and in 1818 his Church of Englandism.^ 
When a committee finally decided against the Panopticon he demanded 
and obtained compensation to the extent of ^23,000. In 1820-21 he 
was constjlted by the Portuguese Constitutional Party. By then he was 
also an estabUshed influence at home: the French versions of his work 
and his own later WTitings were becoming known. In 1823 he was a 
member of the Greek Committee, and began work on the Constitu¬ 
tional Code, w-hich was to be the chief occupation of the greater part 
of his remaining years. But this w’ork did not exclude other activities: 
he supphed the binds to start the Westminster Review, and offered his 
all-comprehensive code of law' for all nations and all governments 
professing liberal opimons he w'as one of the founders of Umversity 
College, ^London; in 1828 he w'as WTiting to Mehemet M on the 
feasibihty* of a Suez Canal, and w'as in correspondence wdth Daniel 

O’Connell about Ireland. He died on June 6th, 1832. 

Bentham had already begun to influence practical affairs before 
the end of his life. But the main achievements were to come: for half 
a centurs' after his death Benthamistn continued as the most potent force 
in English reform. Utihtarian theory was further developed by the 
Mills, by Austin, and by Bain and Sidgwick.^ For a time the strict 
tenets of Philosophical Radicahsm had their avowed representatives in 


1 Deontohsy: cr, t',ie science of morality: in which the harmony anJ coina\^e of duty ^ 
self-interest, virtue anJfelicity, prudence and benet^olence, are explained and exempliped (Published 

1 g‘VIJ 

S Chresiomathia: a collection of papers, explwtatory cf the design to be set onf^t, under dte 
name efthe Chrestomatic Day School, orChrestomatic School, for the ext^on ofUte new sy^ 
ofinstmaion to the higher branches of learning, for the use of the middling and higher ranks 

life 

* Churdi ofEnolandism and its cateckUm e.xamincJ: preceded by strictures on tlu exditaotu^ 
SYStan as pursued in the .\ational Society's schools: with parallel riews of the Bigluhar^ Sco^ 
ectabliOied and non-established Churches; and concluding with remedies proposed for a^ 
indicated: and an examination efthe Parliamentary system of Church Reform lately pursued and 

S* of cconomiits like Ricado, Jeeons. ind even MirM'. 
was alfecfcd both bv Bentham’s own thought and by Benthami5m, On this, and on 
Benthara’s orieinaUb as an economist, sec W. Stark: Jeremy Bentham as an Economist 
rfhe Economic Journal, April 1941 and December 1946). 
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Parliament in Grote, Roebuck and Molesworth. But these indications 
in no way reveal the extent of Benthamism’s pohtical power. It would 
be wrong to suppose that Bentham or the Mills were widely read by 
the new business men, or that many of those who were enfranchised 
in 1832 would have called themselves Benthamites. No more would 
Peel or Russell or Macaulay have called themselves Benthamites; but 
politicians such as these none-the-less actively helped to pass a flood of 
Benthamist legislation. The reasons for this state of affairs I will discuss 
later. The briefest explanation is that the systematic social views of the 
Benthamites and the unexpressed and perhaps unreflecrive attitudes of 
some of the leading pohticians and of their followers reinforced one 
another; and the Benthamites had the advantage that they energetically 
provided, very often from the works of the master himself, proposals 
for reform that were acceptable in principle, and that were practicable 
because they were prepared in full detail and were ready for almost 
imm ediate apphcation. As a consequence, it would be difficult to 
overstate the importance of the achievements of Benthamism in 
England. They include two fundamental alterations in the methods 
of government—the estabhshment of legislation as the primary means 
of reform, and of central control and inspection as means for the 
direction of administration. Benthamism further gave shape to the 
equally fundamental reforms of the Poor Law and of Local Govern¬ 
ment; to the inception of a PubHc Health service; to far-reaching 
reforms of legal procedure and of the provisions for access to the 
Courts; to extensive humanitarian reforms of penal laws, and to 
laws for the protection of children and animals. Ben thamis m also 
vasdy extended freedom of contract through such measures as the 
abohdon of the Navigation Acts and of the laws against usury, and 
through divorce reform; and it had much to do with the Combination 

Acts of 1824-5, the acceptance of the principle of limited habflity, and 
the removal of religious disabilities. 

The magmtude of these consequences of Ben thamism on legislation 
and admimstration in the nineteenth century has not been under¬ 
estimated by commentators; nor, again, has there been any lack of 
acknowledgement of the extent to which, for a large part of the 
nineteenth century, English jurisprudence was dominated by ideas 
derived from Bentham^ and expressed by John Austin. And while 
me auffiority of Austin’s analytical jurisprudence came to be shaken 
y the Historical School and progressively declined when the writings 
of continental jurists were more widely read, the influence of Austinian 
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_and therefore of Benthamic—ideas has continued to be manifest. 

When we seek to-day to understand the British Constitution, we still 
make use of the interpretations of A. V. Dicey, and these to a con¬ 
siderable extent rest upon a combination of the methods of the 
Austinian and the Historical schools; while for practical purposes the 
general background of thought of most Enghsh kwyers has continued 

to be Austinian. 

But in the course of the nineteendi centur)% while the importance of 
the Benthamist influence on practical reform and on legal thought 
was readily admitted, various legends became current about the man 
himself and about the value of his writings. Many of these legends 
j' 3 ^rher patronizing, and not all of them were consistent with one 
another; Bentham was a ‘mere practical reformer’; he w^as an eccentric 
philosopher of the closet without knowdedge of practical affairs; his 
Lrren quahties of mind wxre reflected in a turgid and humourless 
style; he need be heeded only as an example of muddled philosophical 
thinkin g, or as the crude forerunner of James and John Stuart Mill, 
or as one of the founders of the modem science of economics. 

These conflicting views arose in part because of the quantity and 
variety of Bentham’s works—which very few people bothered to 
read—and in part because of the constant repetition of the kind of 
picture of him that was drassTi by John Stuart Mill. Xhe^ may be 
resolved by reading Bentham at first hand and by looking at more 
objective accounts of his life and character.^ Any difficulties that ^e 
in understanding Bentham arc of a different order from those which 
arise in understanding Plato, Rousseau, or Hegel, there are few great 
puzzles of interpretation, his ideas are not intrinsically compHcated 
^d his ambiguities of expression are not impenetrable. The nvo works 
that are pubhshed here at least make it clear that he had a double mterest 
that was far from pecuhar: he was concerned with practical reform 
and with clarifrdng thought about social phenomena—so was T. H. 
Green and so, indeed, was Karl Marx. Nor was he any unworldly or 
unpractical eccentric. Unlike John Stuart Mill. Bentham had a strong 
sense of the ridiculous; and he had interests as wade as the normal 
educated man of his time: he observed nature, he w'as interested m 
architecture, chess, music and the theatre. He remained unmarried, 
but not because he led a completely cloistered life; there is sdll m exist- 


1 See his essay on Bentham in Dissertatiotis and Disausions, Vol. 1. Cf. the sicw in 

Hazlitt’s essay in the S/nrit e/the ^|e. 

* Sec especially C. W. Everett; The Education of Jeremy Bentham (1931). 
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ence a letter in which, as a young man, he advises Ins younger brother 
very knowledgeably on the conduct of love affairs.^ He remained, 
ipdeed, until the end of his life a sociable, affable and kindly man. 
The Russian journey was an enterprising and arduous grand tour.^ 
He was in man y ways a simple-minded man, but he was far from being 
consistently unpractical: the story ofhis inventiveness and of the practica- 
bihty of his inventions is part of the general history of the nineteenth 
century and it makes very impressive reading in Dicey;® even the 
Panopticon worked, for instance in Johet Penitentiary, Illinois, in 1920, 
and in the 1932 Cuban Penitentiary.^ Bentham’s style could certainly 
be cumbersome,® and it became increasingly so as he got older; but 
t her e was a special reason for this in that he was very conscious of the 
ambiguities in ordinary language,® even to the extent of inventing 
words for the sake of ensuring clarity; and if we have never accepted 
‘epistemo-threptic,’ we have gratefully adopted ‘international,’ ‘codi¬ 
fication,’ and several other of his inventions. In any case, his style is 
not uniformly cumbersome: in both of the present works there is 
much very lucid writing, and there are some very telling epigrams. 
Again, if we approach Bentham as a would-be nineteenth-century 
plulosopher, then we are likely to find plenty of confusion in him; 
but it is not in this character that we should approach him. As for his 
relationship to James and John Stuart Mill, he was the successor of a 
host of earlier thinkers as well as the forerunner of these two. On the 
whole, where Bentham’s thought is crude (as in some of his psycho¬ 
logical conceptions) the crudity consists in the employment of the same 
conceptions as were employed by the majority of Enghsh thinkers 
in his time; and it would be a remarkable thing if since that time 
no advances had been made in any of the numerous fields which 
Bentham touched. But his thought is in any case, on many subjects, 
quite the revene of crude: there are, for instance, many sections in the 
Introduction to the Principles of Morals and Legislation in which even the 
most exacting of modem readers is unlikely to call for further refine- 

* Sec Everett, op. at., pp. 69^70. 

* The outward journey was via Nice (reached by coach, canal and the Rhone) to 
Smy™ (by way of Genoa and Leghorn) thence to Constantinople and through Bulgaria 
and Poland. The return journey took him to Warsaw, Berlin and the Hague. 

Lec^res on the relation between Law and Public Opinion in England in the nineteenth 
cem^ (1905). See also C. K. Ogden, Jeremy Bentham, 1832-2032 (1932). 

foot^^^ ^ ^ photograph of the latter in Ogden’s book referred to in the previous 

I He was My aware of this himself. See P., Preface, paras. 3 and 16. 

See P., Prefece, para, 39, and P., chap. 6, para. 6, note 1 (p. 166), and chap. 10, para. 13. 
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meats of analysis. He wrote about political economy, but much less 
than he wrote about law and government, and there are several worb 
which are neither about political economy nor about law md govern¬ 
ment. Bentham is not one to be summed up quickly; outside the field 
of legal theory, his thought touched the general problems of political 
theoty at a few points only, and we are concerned here with only 
fptfain of these contacts in two early worb. If we come to know 
these two works thoroughly we shall do well, but we shall still have a 

lot to learn about Bentham. 


U 

We should approach the two worb before us with open minds, 
forgetting alike the legends and the later developments of utilitariamsm. 
Th«e early worb of Bentham state certain of his views in forms which 
are more or less those in which he was to continue to hold them for the 
rest of his life. But they are by no means definitive statements of a 
‘position : still less are iey definitive statements of any body of utili- 
t^an doctrine held in common by Bentham and later uditari^. 
Utilitarianism is firequently thought of as a nineteenth-century doctrine, 
but these worb were written in the earlier part of Ae last qua^r 
of the eighteenth century, and they represent a stage in the develop 
ment of diverse strands of eighteenth-century utUitananism. Utm- 
tarianism is firequendy thought of 3S having been associated wth 
middle-class franchise and administrative reform, and it came to m so 
associated; but at the time when he was writing these worb Bentham 
was not concerned with parliamentary reform and not ve^ greatly 
with administrative reform. Nor had he developed very hi the notiom 
on education which were later to be discussed in the Chrestomthia, 
although there are some views on education in the Prindples. We are 
here at the foundations of Bentham’s thought as a law reformer, 
not as a parliamentary, administrative, or educating reformer, 
although some of the fundamental positions involved m aU of these 
later interests are here given first expression. At least m “e tint 
instance, then, we should not look backwards at the Fragment and the 

Principles in light of knowlec^e of later developments. 

We should seek to understand these worb m their setting; but 
relating theories to their settings is no simple matter of pkemg them 
in a penod or a poKty, and the setting of a phUosophical theory is not 

necessarily to be explained in the same terms that ^e ^ 

explanation of the expression of an ideology. Plato s Repub 
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written in the light of experience of the Greek pohs^d not of the 
modem nation-state, but it was not solely because of his experience 
of the polls that Plato thought systematically and conceived himseit 
to be concerned with principles that transcended particular temporal 
organizations. The setting of Hegel’s pohtical theory is at least both t e 
Prussian state of his day and Ae previous development of idcahst 
philosophy. If we are to understand a theory in its setting we can never 
be content simply to look for an explanation in terms of one factor, 
although in some cases one factor may be more important than 
another; a study of earhcr developments in formal philosophy heljjs 
us perhaps better than anything else to understand Bernard Bosanquet s 
Philosophical Theoty of the State, while a study of the general pohtics of 
the period and of the debris of philosophical systems is more important 
if we wish to understand the views of Tom Paine. Theories, in other 
words, relate in different ways to their settings: they relate, indeed, 
in different ways to different aspects of their settings; and such aspects 
include not simply some general social background or historical 
period, but complex social traditions that are often in conflict, theories 
and explanations that are almost certainly in conflict, and a writer’s 
more immediate and personal circumstances—his temperament, 
education, moral oudook and tastes. AU of these factors influence 
the way in which current sodal institutions affect a man’s thought; 
they play parts in determining the traditions and views to which a man 
has access and what he comes to make of the logic of other theories. 
Some men simply apply in their pohtical thinking general techniques 
that they have previously developed in considering the problems of 
knowledge or of moral obhgaiion; other men start in the political 
field and look elsewhere for convenient or plausible techniques to 
take over. Most men mix such methods and add a quota of acceptance 
of current dogma or prejudice. All men build on the basis of their ovm 
moral Judgments. 

When we have looked into all these questions we may begin to 

speak with some confidence of the setting of a man’s theory; but even 

then we must beware of over-confidence. It is equally possible for a 

theory to remain a period-piece in spite of its author’s desire to write 

not for an age but for all time; or for it to contain some universally 

vahd truth in spite of its author’s obsessions with problems typical 
of his own day. 

We shall take the first step towards understanding the two present 
works in their settii]^ if we realise that Bentham did not begin by 
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ftiinVing of the pleasuTe-pain psychology and ethics and then rear a 
political theor)' on this foundation. His primary concern was with 
neither psychology nor ethics, nor was it with ‘political theory’, but 
with the reform of existing laws by means of a science of law. He 
started vsith his experience of the law and of the legal England of his 
day, with the standpoint of a practical critic. He was bom in the period 
of the Whig ascendanc)% a period when the principles of the Constitu¬ 
tion were viewed with no htde complacency; by Whigs because of 
their ascendancy, and by both Whigs and others because of the success 
with which the Constitution had survived the disorders of the previous 
century. Such attitudes favoured the maintenance of the status quo; 
and the status qiio was one in which Parhament’s function was con¬ 
ceived as King in the supervision of administration rather than in the 
creation of new law bv statute; while it w^as not considered anomalous 

J * 

that the Common Law and the lawyer should play leading parts in 
the regulation of social life. In these circumstances, systematic examina¬ 
tion and comprehensive overhaul of laws and institutions were not 
notions likelv to commend themselves to those whom Bentham 
came to describe as ‘the people in power’; but Bentham considered 
that both the Common Law and the administration that Parhament was 
supposed to supervise were incoherent and antiquated, and that 
svstematic examination and comprehensive overhaul were just precisely 
what were required. 

Bentham’s approach to these questions was very much in the 
general idiom of the thought of his time. His interest in law and 
government was not one based on an interest in man in his place in 
the cosmos, in his ‘ontological status . Nor was it one based on an 
interest in problems of moral obhgation as later philosophers came 
to understand such problems. His quest was for reasonable solutions 
to social problems of a practical nature, and he viewed his 
with characteristic eighteenth-century confidence and charaxrteristic 
eighteenth-centvu:)' narrow-mindedness. He had no doubts about the 
capacity of reason to furnish solutions, partly because of the evident 
advances of reason in scientific fields and the apparently approaching 
completion of geographical and ethnographical knowledge,^ but 
partly also, perhaps, because to an Englishman of Bentham s day a 
backCTOund of increasing poUtical security and increasing urban and 
domestic comfort made social problems appear to be relatively simple 
in their nature. The and the Ptiuciplcs reveal no inkling of 

^ See the opctiing sentence off,, Preface. 
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impending turbulence in human experience as the result ot pouacai 
revolutions or of the quickenii^ of technical, mdustrial and com¬ 
mercial development. StiU less, of coune, do they reve^ any fore¬ 
knowledge of the emergence of new modes of thought, of, for mst^a, 
the biological notion of evolution or the psychological notion of the 
positive functions of the irrational. Further,. Bentham s ideas belong to 
an age which had scarcely conceived the possibdity of the removal of 
whole tracts of scientific knowledge firom the ken of the ordinary 


educated man. 

But the conceptions used by Bentham are by no means such frag¬ 
ments of the theories of others as any man might pick up in the rnarket- 
place. The influence of study and reflection on earher theories is mort 
marked in hi^ writings and is acknowledged by Bentham himself. 
He bad been familiar with Locke’s ideas fi’om childhood, and he had 
found considerable sympathy with Hume and Voltaire. More speci¬ 
fically, while in chambers he had been reading Barrington, Hartley, 
Beccatia, Montesquieu, Priestley, and Helvetius.^ Locke, said Bentham, 
bad given bim a clue to method;^ Hume had demolished the chimera 
of the Original Contract, and had had some perception of the true 
principles of morals;® Hartley had revealed the ’association principle 
. .. the bond of connection between ideas and language and between 
ideas and ideas’;^ Voltaire had appealed because of his generally 
sceptical attitude towards existing institutions,® and Barrington because 
of his criticisms of existing ^glish law;® moreover, these two, together 
with Montesquieu, Beccatia, and Helvetius, had ‘set’ Bentham on the 


^ Dames Barrington, Observations on the more ancient Statutes from Magna Charta to the 
Twenty^first of James I cap XXVII (1766), 

David Hardey: Observations on Man, his Frame, his Duty and his Expectations (1749). 

Marquis de Beccaria: Dei delitti e delle pene (1764, translated into French 1766* and into 
English 1767). 

Charles Louis de Secondat, Baron de la Brede et dc Montesquieu: De VEsprit des Lots 
(1748). 

Joseph Priestley: An Essay on the First Principles of Govertimefit, and on the Nature oj 
Political, Civil and Religious Liberty (1768). 

Cbud Arian Helvetius: De Vesprit (1758). 

® F., chap. 5, para 6, note 1. * F., chap. 1, para 36, and note (1). 

^ B., Vol. 10. p. 561. 

* Bentham translated in 1774 one of Voltaire’s lesser-known works, Le Taureau Blanc, 
and wrote a preface for it in the style of Voltaire. 

® Barmgton (1727-1800), barrister and later judge, discussed in his Observatioru the 
statutes indicated in his tide, and added legal, historical and etymological notes. He 
argued for the formal repeal of obsolete statutes and the reduction to one statute of 
different Acts^ of Parliament relating to the same subject. He did not, however, consider 
that codification in the form proposed by Bentham was a practicable project. 
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Principle of But in Montesquieu there was too much ‘pscudo- 

metaph^'sical sophistr)*,’* and the consequences of the notion of the 
‘greatest good of the greatest number/ which Bentham had also hailed 
•udth dehaiht in Priesdey,® were most fruitfully to be considered v.ith 
Helverius*^ in terms of legislation^ and wdth Beccaria in terms of a 
science of punishment® 

There was, however, a more distinct pattern in the incidence of 
these influences than Bentham’s ovm scattered references reveal. 
Accepting directly from Locke much of his conception of method, 
Bentham was at "the same time accepting other lines of influence 
connecting "with Locke, some from England and some from France. 
On the EngUsh side fell certain developments of Locke’s ideas in the 
hands of Hume, Hartley and Priesdcy; on the French side fell different 
developments of Locke’s ideas in the rationalism of the French En- 
hwhtenment. And from the standpoint of his interest in law, Bentham 
was making, tsith pecuhar thoroughness, his otsm umque amalgam. 

Locke’s theories were as much an amalgam as Bentham’s, and this 
is particularly true of his pohtical and social ideas. His attack on 
Divine Right and his emphasis on a representative constitutional 
system were re-statements of a mediaeva. position, and diey were 
made terms of the equally mediaeval notion of natural law, but 
Locke’s thought was also affected by the Cartesian blend of empiricism 
and rationalism. The elements of knowledge were to be deriv^ 
from the senses only, yet scientific knowledge was certain and in 
the moral field only the complexits'^ of ideas and the lack of sensible 
representations sers^ed to prevent an appropriate science from beii^ 
eas)’ to formulate.® These various sides of Locke’s thought pulled in 

^ B Vol. 10, p. 54. ^ f-) chap* 1, para. 42, note 1. 

5 VoL 1, p. m But see Vol. 10. p. 142, ‘Priesdey was the first (unless 

it was Beccaria) who taught my Ups to pronoimce this sacred truth—that the greate^ 
happiness of the greatest number is the foundation of morals and legislation. Beccana 
used the phrase ‘la massima felidta divisa nd maggior numero. But Frances Hutcheson 
had us^ a phrase in his Injury into the Otigithil of our ideas of Beauty aniVir^ 

published in 1725—‘that action is best, which procures the greatest happiness for ^ 
OTeat«*$t numben’ (see the Second Treatise, Cojiceming Moral Good arid Etnl, sect. Ut 
par 8 p 177. 2nd Edit., 1726). Whoever may have originated the phrase, Ae general 
doctxie goes back, in one form or another, at least to the Stoics. And the foi^ vary 
considerably. For instance, Hutcheson makes the important qualification, in the para¬ 
graph quoted, that ‘the dignity, or moral importance of Persons, may compensate 

numbers.’ ,, , _ _ 

* B VoL 10 0 . 27; cf. p. 561. * B., VoL 3, pp. 286-7. 

* Dike mahtSned that if definitions were carefiiUy framed this difficulty might be 
overcome. If‘men would, with the same mdifferency, search after moral as thc^o afta 

miths. thev would find them to have as strong a consequence from out 
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different directions and led to divergent developments in the hands of 
his successors. Some of Locke’s notions (such as his views on the powers 
of government which were developed by Montesquieu and repeated 
in the arguments of Blackstone which Bentham attacked m the 
Fragment) became vehicles for the expression of English eighteenth- 
century constitutional interpretation. This was, perhaps, to no little 
extent because Locke’s general political position was a re-formulation 
of traditional interpretations of English institutions: in this respect 
there is more continuity between his ideas and those of Burke than is 
generally supposed. But by other men the logic of Locke s empiricism 
was carried much further than he himself had taken it, and in such a 
manner ^ to divorce it both from traditionalism and from rationalism. 
These developments were most thoroughly undertaken by Hume, 
following the lead given by Berkeley. If ^e discrete particulars of 
sense experience were the bases of knowledge, then the principles of 
tbeir combination were subjective; and we were not aware, for instance, 
of objective natural laws or natural rights; neither was there any 
social contract: society and government must be considered to be 
conventions that developed out of human experience^—another link 
with Burke. But there was yet a further development from Locke’s 
empiricism. While holding that we apprehend laws of nature by 
means of reason, Locke had held the ancient view that ‘good and evil 
... are nothing but pleasure and pain, or that which occasions or pro¬ 
cures pleasure and pain to us’; the wiU of God deciding what is to give 
us the one or the other.^ This theological hedonism was destined to 
have a very long life in England. Gay® and Hartley developed theories 
of psychology based on pleasure-pain and association, and with a 
theological reference; and Priestley and Paley^ developed social theories 
that used these psychological ideas and spoke in terms of greatest 
happiness; but they again made recourse to God as the guarantor of 
the identifreation of individual and social interest. 

From Locke’s own notions Bentham drew very Uttle directly save 
his ideas on science and scientific method; and in the application 
of these ‘Newtonian’ ideas to social and political questions, both Locke 


clear and disUnct ideas and to come nearer perfect demonstration than is gene rally sup¬ 
posed’ {Essay Concerning Human Understanding, BL 4, chap. 3, paras. lS-20). 

^ Treatise of Human Nature, Bks. 2 and 3. 

’ Op. cit.: Bk. 2, chap. 28, para. 4; cf. chap. 7, paras. 2-4, chap. 20, para. 2, chap. 21, 
para 42. 

* John Gay: A Dissertation concerning the Principles and Criterion of Virtue and the Origin 
of the Passions (1730). 

* William Paley: Principles of Moral and Political Philosophy (1785). 
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md Bcnthini were very much in line with older views ^ the successful 
models for the development of science lay in mathemarics or nuAc- 
matical astronomy conceived as provinces for the deductive operations 
of a naturally inerrant reason. For Bentham and Locke, however, 
the method of reason was that method for which Descartes had pro¬ 
vided rules; problems should be resolved into their simplest elements, 
nothing should be taken for granted that was not clear and distina, 
and thought should move in single steps each one no greater than the 
manifest connections of the subject-matter warranted.^ As a conse¬ 
quence, while on the one hand a ver)^ considerable role was accorded 
to reason, on the other hand severe Umitations were imposed as regards 
the tracta’bihty of reason s subject-matter: certainty might be achieved, 
but only in a field that permitted a first process of reduction to simple 
units and a consequent process of recomposition. Hume’s philosophy 
had involved both processes, but it had provided a subjective account 
of the second of them that was opposed both by the majority of his 
contemporaries and by later thinkers. Bentham was probably not 
concerned to follow all that Hume had to say, least of all those aspects 
of Hume’s thought in which it was held that the deficiencies of reason 
were to be remedied by instinct. He was mainly impressed by Hume’s 
attack on contract and natural law, and he tended to retain a role for 
reason that Hume would have rejected. On the other hand, he was 
nearer to Hume than were some of the French descendants of Locke 
jq whom Voltaure and Montesquieu had brought the doctrines of the 
Fnglish Revolution, and by whom these doctrines were received as a 
basis for a sceptical consideration of the existing French regime. 
The Philosophes, or those of them who were to influence Bentham 
most, were concerned with solvents of custom and tradition in France 
and the foundation of a reasonable philosophy and political theory. 
Some of these men conceived that reason shomd enable men to free 
themselves from the bonds of custom and authority. if reason operated, 
as Locke had suggested, without the aid of innate ideas, 

Leans of education and the control of the environment whole social 
sLu^es might be altered, and altered quicBy. In this inter¬ 
connection of reason and progress there was much common groimd 
with Bentham, as there was Sso common ground in the search for 
laws or principles that reason should follow. But Bentham was not 
inclined to maintain that such laws or principles were those of reason 

^ Discourse on Method (Everyman Edition, pp. 15-16). 
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itself; still less was he inclined to maintain, as Montesquieu still main¬ 
tained, that they were in any sense natural laws. 

Yet Bentham was more influenced by the utiUtarian developments 

of Locke in Aeir French than in their EngU form. Interested in ceruin 
aspects ofpsycholo^, and in particular in the psychology of language, 
he was insufficiently interested in the general minutiae of psychologica 
analysis to wish to follow Hartley in detail; and his own other interests 
and perhaps the influence of Hume were unlikely to lead him to the 
theological utilitarianism of Priesdey. To a considerable degree 
Bentham was adopting towards the legal institutions of his own 
country much the attitude that the rationalist Philosophes were 
adopting towards the whole of the social institutions of France. 
Bentham's adoption of a non-theological utihtarianism was thus 
further encouraged when he read in 1769 the De VEsprit of Helverius, 
who was an atheist; for that work propounded a secular science of 
morals which would also be a science of legislation. Maintaining that 
pleasure and pain were the sole springs of human action and judgment, 
Helvetius argued that the gap between private and public interest 
could be bridged by the legislator who worked from a knowledge of 
human nature. Such a legislator could frame a system of rewards and 
punishments that would serve the interest of the public, which was the 
same as that of the ‘greatest number.’ Helvetius also indicated that the 
‘principle of the utility of the pubhc’ was a principle which embraced 
the whole of‘morals and of legislation’. These ideas of Helvetius were 
further developed by Beccaria in his Critnes and Punishments, published 
in 1764, translated into English in 1767, and read by Bentham. 
Beccaria, like Paley later, classified pains and spoke of their intensity, 
duration, proximity and certainty. He also spoke of the ‘greatest 
happiness of the greatest number,’ and he dealt with the subject-matter 
with which Bentham was concerned. 

At first sight, then, much of Bentham’s thought in the present 
two works might appear to derive very directly from Helvetius and 
Beccaria; but the other influences on him were not less important. 
The shape in which he received the French utilitarian ideas and the 
application he made of them were affected by the employment of a 
method akin to Locke’s, by a scepticism al^ to Hume’s, and by 
Bentham s own legal outlook and interests. Further, account must be 
taken of Bentham’s own unusual capacity for industry, his remarkable 
pertinacity, his peculiar flair for side-issues, and his particular interest in 
language. His views are thus not merely eclectic: in his systematization 
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Jone but also in patticuUi developments, he brings many inaivwual 

tht ”gh “vhom a mechanical blend of inflnences from earher wnten 

was psissed on to his successors. r * 1. * 

Th«e is one final characteristic, however which n com^ » 

Bentham and many of the wntets of the FrenA Enhghteraent. 
Bentham was not one of the builders of a gtMt system of theory, 
fe^ed somewhat jerkily from subject to subjea md by no means 
Jw^jrwithin the field of politics; his mind penetrated a short distance 

^eee^e without ex^atib^n other ideas that some of Ins contempm- 
riSt question. The works we are conride^g here «e m be 

aX^t is not Ltely another way of saying to 

rhe ra^cations of a syste^i d^e^g ^ ^ 

totoim- but he ptSuced no edifice on any single basis. 

^°^cS ™Se him to beck ^ 

examinations. We are confronted here t^th 

utilire without committing ourselves to the others, and any 
which may be capable of adaptation. 

HI 

Bmtham interrupted his work on ^177 4 m l^ 

drafting suggestions to his friend Lmd' on a Commentary tha 

1 T 1. T- j fnn7 ITRn an cx-clereyman who entered the servia 

gSSJiew him he 4r»r.8ul in pnlidwi jonuuhsm md semi « » 

unofficial Polish representative in London. 
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had bet^un to prepare on the Commentaries of Blackstone. Bentham 

L he Agreed that he should withdraw and that Bentham shodd 

B?ntham did go on, and almost but not quite completed his 
Comments on the Commentaries, which for some reason he then put 
aside and to which he did not subsequently return^ It w« pubhshed 
from the manuscript for the first time in 1928. But before he a^ 
quite finished with his Commaits on the Commentaries, Benth^ 
back to consider a point about the nature of sovereignty that Black- 
stone had inserted into his discussion of mumapal law. It occurred 
to Bendiam that his own digression on this digression of Blacfotone s 
might stand by itself, and accordingly he decided to publish it. The 
result was the Fragment on Government, which appeared anonymously 

In the preface to the Introduction to the Principles of Morals and 
Legislation Bentham gives us some account of the origin of ^t work. 
It was intended as foe introduction to his penal code which would 
follow in foe same volume. This project, says Bentham, was held up 
because he found himself (for what was by no means to be foe last 
‘unexpectedly entangled.’ The introduction was set up in type by itself 
and printed but not published in 1780: some of foe copies got about 
without Benfoam’s authorisation. Bentham says that meanwhile 
he had found that foe principles he had set out in this introduction 
were underlying his subsequent thought and that he therefore decided 
on an authorised pubUcation embodying some emendations and 
corrections; hence foe pubhcation in 1789. This is not, however, foe 
whole story. Bentham had in fact to be pressed by his friend Wilson^ 
as late as 1788, to publish his introduction at all, and Wilson was con¬ 
cerned because Paley had published in 1785 his Principles of Moral and 
Political Philosophy with foe consequence that foe public might think 
that Bentham fod borrowed ideas from Paley. 

It is thus apparent that these two works were rather casual produc¬ 
tions, both as regards their form and as regards the circumstances of 
their publication. Further, neither separately nor together do they 
cover all foe sxound that Bentham had covered bv 1789. Between 


^ George Wilson ( ? -1816), a Scottish barrister who bter became leader of the 
Norfolk circuit. On one occasion Wilson appears to have saved Bentham from drowm- 
ing. The friendship was an early and not very lasting one: the temperaments of the two 
men seem to have become increasingly incompatible. In the Preface to F., 2nd edit, 
(1828) Bentham admitted that the Principles ‘would not have come out when it did, in 
1789, but for George Wilson* (Bowring, VoL 1, p, 252), 
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the publication of the Fragment and the publication of the Principles, 
Bentham had written and published his Defence of Usury, a work on 
pohtical economy; and the manuscripts entrusted to Dumont tone 
on aspects of law that are not discussed in either of the present works. 
It may therefore appear to be questionable whether there are any good 
reasons "why the Fragment and the Principles should be chosen for re- 
pubheation to-day as pohtical texts. But there are several good reasons. 
The most important reason is that these complementary products of 
the same period of Bentham’s thought give 6irly complete expression 
to Bentham’s views on certain pohtical themes. A second reason is 
that much that has been i^Titten about Bentham’s views on these themes 
has drassTi to a surprising extent on Dumont’s edited Theory of Legisla¬ 
tion, and while Dumont on the whole performed his task of pdiring 
very faitiifully,^ it is preferable to read w’hat Bentham had to say 
exactly as he himself said it A third reason is that there is still a 
tendency in some commentaries to speak as though Ben tham had 
somewhere expressed a ‘pohtical theory’ in a firm and final form; 
whereas no one of his works is definitive, and so far at least as one 
aspect of his pohtical thought was concerned, there was a difference 
between his earher and later views. The present two works have the 
advantage of revealing the earher Bentham who wrote before there was 
a ‘Utihtarian School.’ Finally, these two works are not easily obtain¬ 
able to-day in convenient form in one volume. 


IV 

The Argument of the Fragment on Government. 

Bentham’s purpose in the Fragment, as also in die Comments on the 
Commentaries which he did not pubhsh, was to subject the doctrines of 
Wilham Blackstone’s Commetitaries on the Laws of England to destructive 
criticism that would be effective in imdermining their authority. 
What was authoritative about Blackstone’s work? It was written 
by the first Vinerian Professor of Law at Oxford, which perhaps in 
itself gave it some standing. Its substance had already figured in 
the Professor’s lectures (which Bentham had returned to Oxford to 
hear in 1763) and his doctrines had therefore begun to contribute to the 
oudook of lawyers and others in Ben tham ’s own generation.* But 


^ See the appendix to Hal^vy^s Growth of Philosophical Radicalism^ and Ogden’s fctm* 
duedon to his edition of the Theory of Legislation ^ pp, xxxvii-). 

* See R. Preface^ paras. 28-29. 
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nrobablv most important of all was the &ct that the four volumes 

ttam^iself acknowledged to be die Ifg-f 
and the gentleman } in brief, the work appealed 

in this was the fu^er currency that w« 

already become convinced when he first heard 

tion since Montesquieu had written in 1748. Between the P^bhc^on 
of the Commentaries and diat of the Fragment there had appeared y 
another eulogy in the shape of de Lohnes Constiumn of Englarid 
Blackstone was in a tradition. As Bentham saw it, Blackstone, with 
all his learning and his elegance of diction, was no more than repeating 
the same inconsistent medley of cliches of which current legal 
was composed. The law of nature was there, sometimes revealed by 
God sometimes discovered by Reason; and it was accompamed by 
self-iiterest as the basic principle of action. Sovereignty w« supreme 
and absolute authority, yet the sovereign could be spoken of as having 
duties; and individuals had absolute natural rights which it was the 
principal aim of society to protect. While previously isolated mdividuals 
did not deliberately agree to institute society, compact yet somehow 
represented the organized relations between individuals and society. 
And the virtues of the British Constitution would be found to reside 
in the fact that it was an almost perfect e^mple of ‘mixed govem- 
jjignt* and separated and balanced powers. It was clear to Bentham 
what the vogue of such ideas would do if it went unchecked. it would 
confirm those prejudices which he was most concerned to overturn, 
and it would erect a barrier against the reforms he hoped to accom- 
phsh. The main purpose of the Fragment, therefore, is to explode these 
ideas; but the work is also intended to indicate other ideas that should 
take their place. 

Bentham acknowledges that the aims of the Fragment are mainly 
negative, rather to overthrow than to set up, but he thinks that they 
may go some way towards helping readers to think for themselves.® 
His critical aim is to show Blackstone’s inaccuracy of thought and 
his confusion, and how his ideas make him an enemy to reforma¬ 
tion This is to be done bv means of a close examination of one 


^ F,f Preface, para. 46. 


* F., Preface, para. 4. 
^ F., Preface, para. 5. 


* F., Preface, para. 69, 
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passage in the Commentaries in which, Bentham claims, the essential 
famt of the whole is exemplified.^ This fault resides in the confusion 
of the functions of tv.o quite different and separate ts-pes of jurispru¬ 
dence, a descriptive jurisprudence which Bentham calls expiitorial,’ 
and a critical jurisprudence which Bentham calls ‘censorial’ The result 
of such confiision is that existing laws are always justified and as a 
consequence reforms are always resisted.* 

Bentham’s arguments in the Fragment are not s)'stematized: they 
follow the order of Blackstone’s statements in the passage chosen for 
criticism, and the specific notions of Blackstone that are chosen for 
attack are clear enough fi-om the five chapters follov.Tng the pre&ce 
and the introduction. There is litde to be gained fi:om dwelling on the 
details of Bentham’s criticisms of Blacbtone’s points; some of 
Bentham’s most telling criticisms come from Hume and much diat 
he has to say is merely captious and should charitably be attributed to 
youthful exuberance. Nor did Bentham’s attach prevent the con¬ 
tinued popularity of the Commentaries. But there are certain important 
central conceptions behind Bentham’s attach, and he advances certain 
psitive alternative ideas. We have to search for these themes, especially 
in the preface and the foomotes, and we have to sy stematize some of 

them for ourselves; but when this is done they compose an impressive 
and consistent thesis. 


In his attach Bentham is really opposing three tendencies in legal 
md poHtical thought that are sriU all too common even to-day. The 
first of these tendencies is the confusion of the de facto and the de jure. 
Bentham contends that the law of nature is ‘nothing but a phrie,’* 
insists that what men in faa intend and what they ought to intend are 
by no means the same,^ and objects to such notions as that free govern¬ 
ments must necessarily have less power than despotic governments,* 
or that the supreme power in a society can have duties.® The second 
tendency' attacked is the misuse of analosT*’, and Bentham criticises 
both the doctrine of original contract’ and the doctrine of implied 
consent.® The third tendency attacked is the misuse of limiring 
concepts. ‘However distinct the ideas may be that are suggested by 


' The passage occurs at I Corrm, 47 flf. and is copied almost verbatim from J. J- Bur- 
lamaqui’s Droit ie la \ature (1747) which Blackstone apparently read in a trambdon of 
1748, Burlamaqui was influenced by Puffendorf, for Benthair/s atcw's on whom, in 
company with Grodus, see F,, Preface, para, 24, note 2. Cf. P., chap. 19, para. 27, note 1. 

* F., Preface, para. 14 ff. * F., chap. 4, para. 19. * F., chap. 4, para. 10. 

* F., chap. 4, para. 23, • F,, chap. 5, paras. 1—1. " F., chap. 1, para. 36, 

* F,. chan. 4. oara. 11. 
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rhose names the thmgs themselves have no aeternmate bounds to 

Actll societies, for instance, need not necessanly 

k X perfecdy natural or perfectly political:' governments do not 
611 neatly into the classification ‘monarchy, anstocracy, demotnacy, 
Sth complementary virtues of ‘strength wisdom goodness : ihe 
British Constitution does not, through a balance of Kmg, Lords and 
Commons, represent a ‘blend’ of the three supposed forins of govern- 
ment or of their virtues without their vices: ^tlie notion of the powers 
of government’ is hard to apply—where, for mstmce, is the execu- 
tive' in England,® and how independent of it is the judiciary 
Bentham rejects these currently accepted conceptions employed by 
Blackstone, but he suggests altematiyp. He suggests that political 
society’ and ‘natural society’ are limiting conceptions. The ewentim 
character of a political society resides in the fact that it involves a 
number of persons (whom we may style subjects) . . . supposed to be 
in the habit of paying obedience to a person or an assemblage of 
persons, of a known and certain desaipdon (whom we may call 
gQ'y’emor or governors) The notion of a natural society is simply 
the negative of this: ‘When a number of persons are supposed to be in 
the habit of conversing -with each other, at the same time that they are 
not in any such habit as mentioned above, they are said to be in a state 
of natural society.’® When we come to actual societies, however, we 
may expect the habit of obedience to be neither perfectly present nor 
perfectly absent.® Indeed, the same man may be in a state of nature 
with some people and in a state of pohtical society with others, or may 
alternate in his relations with the same people.^® The same men may be 
governors in one relation and subjects in another, or may alternate.^* 
An d government itself may only be a temporary phenomenon.^* 
In practice we can reasonably t^e a given society to be pohtical 
when acts of obedience within it predominate over acts of dis¬ 
obedience.*® Borderline cases will undoubtedly be difficult to deter¬ 
mine ; but it might be said that the authority of a society’s government 
ceases to be efiective when there is, on the part of a sufficient number 
of oenons within the Sodetv. more than a certain deeree of conscious. 


^ F., chap. 1, para. 12. * F., chap. 1, para. 13. * F., chap. 2, passim. 

^ F., chap. 3, passim. ® F., chap. 3, para. 5. ® F., chap. 4, para5. 30-32. 

^ F., chap. 1, para. 10. He suggests later (Note 1 to para. 13) that further to distinguish 
political society (from, e.g. a family) we should presuppose within it a considerable 
number of persons and an indetinite duration. 

® F., chap. 1, para. 11. • F., chap, 1, para. 12. F., chap. 1, paras. 14, 16. 

^ F., chap. 1, paras. 15-16. ^ F., 1^20. 

^ F., chap. 1, para. 12, note 1, and para. 14. 
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open and forcible disobedience of a type that has been recognised in the 
society as treason.^ 

It is clear enough what Bentham is here concerned with. He is 
concerned with government as a sociological fact; he is not concerned 
to ask on what grounds, or in what circumstances, moral authority 
may be claimed for government. Nor does his more detailed analysis 
of the notion of government as a sociological fact introduce the ques¬ 
tion of moral authority: it leads logically to the isolation of further 
technical and morally neutral conceptions. Thus, when a poUtical 
society is functionine, then the supreme body in it is absolute: norhino - 
it does can be illegal, except where it is limited by an express conven¬ 
tion.* The expressions in words of the will of such a pohdcal superior 
are commands, and statute law is composed of commands. Common 
law consists of quasi-commands—tacit expressions of the will of the 
superior, ‘supposed’ to have been uttered. Duties are then acts that arc 
the objects of such commands or quasi-commands. Duties and rights 
are correlative in the sense that my duties are what others have a right 
to have me made to do; but what others have a right to have me made 
to do can only be what I am hable according to the law to be punished 
for not doing.* Thtis the notion of law as command is central, and 
essential to it is the notion of punishment, which is that of ‘pain 
annexed to an act, and accruing on a certain account and from a certain 


source.’^ 

These are the central conceptions of expositorial or descriptive 
i urisprudence, the technical conceptions that Bentham conceives are 
necessary if we are concerned to describe a society s laws without 
begging any questions as to their goodness or badness. They are 
technical conceptions that it is logically necessary to use no matter 
with what legal system or what political society we may be concerned. 
Other technicalities may be involved in any legal system, but their 
existence may be accidental, and it will give rise to misunderstandings 
if we confuse technicahties that are non-essential with those that are 
essential. This is especially important when we set out to practise 


^ R, chap. 1, paras. 21-28. 

* R, chap, 4, para. 26. Cf. chap. 4, para. 34 fF. This qualification of Bentham’s is not 
always appreciated. Bentham insists that no contradiction is involved in holding that 
the supreme political or legal power may be limited by convention, and he points out 
that there are in fact instances of such limitation in the cases of the German Empire, the 
Dutch Provinces, and the Swiss Cantons. The fundamental point is that polid^ power 
rests upon ‘a habit of, and disposition to, obedience* which may be ‘absent with regard 
to one sort of acts* wMc ‘present with regard to other* (Chap. 4, paras, 34 and 35). 

® R, chap, 1, para- 12, note 1, * R, chap, 5, para. 6, note 1 (para. 3). 
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Ctpositorial jurispradtnce, that is, to give an exposition of any system 
of law. Exposition must be systematic; there must be an order ot 
description, or, as Bentham calls it, an arrangement. Bentham con¬ 
ceives that arrangement in any exposition should be wl^t he calls 
‘natural’ as opposed to ‘artificial’ arrangement; mstead of exposition 
following the pattern of technicalities that have come mto use from 
unreflective practice and may be based on all sorts of prejudices and 
whims, it should be concerned to arrange its subject-matter m accord¬ 
ance vdth the properties involved that are most prone to engage and 
to retain men’s attention. Now the subject-matter of law is men s 
actions, and it is to the utility of actions that men naturally attend. 
Therefore the principle of arrangement in jurisprudence should be 

utility.^ . 

At first sight Bentham may seem in the arguments just summarised 

to be speaking from a standpoint different from that adopted in the 
arguments summarised earlier. He produces certain technical concep¬ 
tions by means of what appears to be a logical analysis of the actual 
phenomenon of pohtical society. It would be natural to suppose 
from what he says about political society that the ‘subject-matter’ of 
law would be commands, or kinds of commands; but he says that it is 
actions. Further, if exposition should be ‘natural’ in the sense in which 
he uses this expression, ought not analysis to be ‘natural’ also? Can 
the analysis which indicates meanings for ‘law,’ ‘right’ and ‘duties 
be so described? Bentham did not stop to ask these questions, but it 
is unlikely that they would have perturbed him. Commands are 
concerned with permitting or forbidding actions: offences against 
laws will be punished, so that disobedient action has a determinate 
disutility ‘annexed’ to it; there is thus nothing illogical about the 
arrangement of laws in terms of offences created (which is at the same 
time an arrangement in terms of utility or disutihty); it is a useful form 
of arrangement from the point of view of bodi law-makers and 
subjects, and this does not introduce any different standpoint, for 
Bentham’s discussion of law always implicitly and sometimes ex- 
pheidy proceeds on the pre-supposition mat in some sense or other 
it is part of the nature of law that it has a use. Further, this notion 
of arrangement nowhere steps outside the range of conceptions that 
arises from the analysis of political society except at the point at which 
utility is introduced. But this is not a gratuitous addition: command 
and obedience, law-makmg and respect for the law, are implicit in 

* fPreface, para. 52 fif. 
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the notion of political society, and in introducing utility Benthaia 
is doing no more than turning his analysis in a psychological dirccrion. 
Given the sociological nature of the phenomenon under review, this ii 
not inappropriate. 

Rightly or wrongly, however, these arguments have throughout a 
pragmatic character. It becomes evident at the next stage of Bentham t 
discussion of alternative conceptions that the basis of the pragmadsin 
is an emphasis on the ethical significance of jurisprudence. So ^ 
we have discussed what he has to say about expositorial jurisprudence. 
But there is another form of jurisprudence—‘censorial jurisprudence. 
Whereas expositorial jurisprudence is concerned with what law o; 
censorial jurisprudence is concerned with what law ought to be.^ It 
must use the same materials and arrangement as expositorial jurb- 
rudence, but it must employ an objective standard to decide what 
iw ought to be. This takes us beyond utility as such to the Prind]de 
of Utility*—‘this fundamental axiom—it is the greatest happiness of 
the greatest number that is the measure of right and wrong. * 

These are the main conceptions that are advanced by Benthaot 
in place of those used by Blackstone, and they, rather than the detailed 
discussions of separate points in Blackstone, constitute the main 
interest of the Fragment to-day. It is of importance to notice rkzt t^ 
are developed as a doctrine of jurisprudence and not as a ‘polidad 
theory’, that they involve other ideas in addition to what we have 
come to regard as being strictly ‘utihtarian ideas, and that Bentham 8 
in the main assuming the existence of government and is not asking 
how governments ought to be constituted. But there are some other 
discussions in the Fragment that are relevant to this last subject. 

Kings, says Bentham, should keep within established laws and 

abstain from measures which tend to increase the unhappiness of 

their subjects; while subjects should only obey kings so long as thtyso 

conduct themselves—‘so long as the probable mischiefr of obedi o ioe 

are less than the probable mischiefs of resistance.’* Each man nuy iw 

die Principle of Utility to tell himself when the juncture for resistanoe 

has arisen, but there is no way in which there can be a common 

for all concerned,® unless, perhaps, in the case in which diere is a d efimi e 

convention for the government to overstep.® It is, however, postible 

to characterise a ‘free government,* and that without resort to me uw 
-C _- » ¥► J r\r\ ciinreme oower is distributed 


^ F., Preface, para. 13, 
* F., chap. 1, para. 43. 


* F., Preface, paras, 55-62. 
® F,, chap. 4, para. 21 ff. 


» F., Prefece, para. 2. 

• F., chap. 4, para. 36. 
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amongst dio shareis of it, on the ftequoicy and ease with svhich 

Sts of the one class ate more or le« mchstmguishably blended 
with those of the other.’ on the responsibibty of the governors, on the 
tight a subject has of having pubbc explanations given of all acts o 
pfwer exercised over him, on the hberty of the press to make com- 
olaints pubbcly known, on the hberty of assoaation, on the security 
^th wUch malcontents may communicate their sentiments, concert 
their plans, and practise everything short of actual revolt betore the 
execute power can be legally justified in disturbing them. ^ 

These are remarkable passages in respect both of what they say and 
of what they leave unsaid. It is surprising in light of what Bentham has 
to say about the separation of powers, to find that something very hke 
the same notion is apparently being restored. The notion of a source 
of tides to power i, a further example of a conception that would have 
been the better of closer examination. Moreover, since the various 
forms of liberty mentioned appear to have positive functions, it would 
have been interesting to have been told what could be made of this 
suggestion in terms of utility. But tlie most important unanswered 
questions are those raised by the statements that indicate that indi- 
^dual subjects may pass judgments on laws by reference to the 
Principle of Utility. If this may occur, then a governor’s view of 
what is in accordance with the Principle of Utility has no claim to 
superior validity; and Bentham himself, indeed, at least here perceives 
that there is an important practical problem of ensuring that governors 
and subjects will think alike. It should be clear from this that no cen¬ 
sorial jurist can claim universal validity for his jurisprudence: as in the 
case of governors, some device is required whereby censorial jurists 
and subjects wiE think alike. But Bentham does not draw this moral. 

The Fragment thus touches rather casually on some important 
questions of political theory. Bentham presumably did not consider 
himself called upon to develop his general suggestions because his 
main purpose was to discuss something else; and it is probable that he 
was little interested to develop them. They are in the nature of asides, 
improvisations on current political ideas of a fairly common and fairly 
simple kind. As such, they throw some hght on Bentham at this stage, 
and they should be borne in mind when some of Bentham’s later 
political ideas are considered. But the real concern of the Fragment 
is with the substructure of political theory, and with that sub- 

^ K, chap. 4, para. 24. 
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Structure as it relates to the functioning of government rather ihan to 
the constitution of government. The balance of interest is thus almost 
the opposite of that which is common in political theories, and so is 
the balance of attention. In other theories attention is concentrated on 
this problem—^how the authority of a state’s constitution may be justi¬ 
fied; and often Httle is said on the other question—^how the separate 
actions of government are to be justified. By imphcation, perhaps, a 
constitutional government’s actions are justified when they in nin^ are 
constitutional; but there are serious gaps in such an explanation, 
and these wnden to form a gulf if the finmer of a constitution theory 
fails to indicate by what means it is to be ensured that the spirit of a 
constitution wiU: inform the daily dealings of government. Bendbam’s 
attention in the Fragment is centred on the daily dealings of govemmmt 
and not on the character of a just constitution. He is not unmnrprn f d 
with justification, but he is discussing the question of a test to be 
apphed <d hoc to each separate action of government rather rbat^ the 
question of general consistency' vith a just constitution. At this stage, 
while not unaware that there is at least this further question, he is 
curiously indifferent to it: indeed, it is dear that he considers that 
the subject he is discussing is the only important sulnect. 


V 


The 


Legislation. 


The Priticiples are even less concerned than the Fragment with ‘political 
theory,’ although they are much more concerned with what is usually 
thought of as constituting the subject-matter of ‘utilitarianism’. They 
are of interest to the poHtical theorist because they provide an e:q>anr 
sion of the conception of the Principle of Utility and of its relation 
to the conception of law that is developed in the Fragment. Yet the 
Primiples are not a treatise on utihtarianism, but a separatdy published 
introduction to a penal code; and their main concern is again with 
the sdence of law, tiiis time with special reference to punishment. 
This is evident in the main structure of the argument, wmdh, in spice 
of asides and the much greater length of the book, is much more dosdy- 
kmt and much less scattered than that of the Fragment, so thatits outlines 
may be indicated here quite briefly. 

Prin gle o f Utihty is the only possible objective basis for 
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iis really the supplying of motives: the sources of motives are sanction . 

without h^ or cUvine intervention, polincal sanctions “F"'' 8 
through the organs of government, moral or popular sancnons 

mesent life or in a future.'* The^ajictiom other than the phys.^ 
Liction can only work through *e phystcal sanction, an 
political sanction differs &om the other three sanctions (when to 
Ire operating without it) in that it alone cm be certam m its effects 
whereas they are always uncertain.’ To do his work prope^Y- 
fore, the legislator must understand thHorce or value of the pleasure 
and pains that are bodi his ends and the insttuments he has to wor 
with.® This is to be measured, in the case of a single pleasure or pam 
of one individual, in terms of intensity, duration, certainty or uncer¬ 
tainty, and propinquity or remoteness.® When not the iso te p e^ure 
or pain, but the ‘tendency’ of the act by which pleasure or pain is 
produced is considered, then account must also be taken of fecundity 
and purity: that is, of the chance that the immediate pleasure or pam 
associated with the act under review will be followed by further 
sensations of the same kind, and the chance that it will not be fo owe^ 
by sensations of the opposite kind.^® When a number of persons is 
considered, then the legislator must take into account all the foregomg 
tests and another test which Bentham calls extent: that is, the number 
of persons affected.^ Thus a calculus of pleasures and pains may be 
efferted: this is not strictly pursued in all moral judgments or all legal 
operations, but the more closely it is followed, the greater accuracy 
will such iud 2 ments and operations possess.^® 


^ clisp. 1, 14. ^ chsp. It 1—2. ^ ch^p. 3i pin. 1.^ 

♦ P,. chap. 3t para. 2 and note. The motives in question mc obligatory motives, 
‘capable of giving a binding force to any law or rule of conduct. 

® P., chap. 3, paras. 2-6. « P.> chap. 3, para, 11. ’ P,, chap. 14, para. 26. 

8 P., chap. 4, para. 1. • P., chap, 4, para. 2. P., chap. 4, paras, 5-6. 

P., chap. 4, para, 7. 

^ P., chap. 4, paras. 5-6; cf. chap. 14, para. 28. See Ogden’s Introduction to his edition 
of the Theory of Legislation (pp. xiv-xv) for the view that the calculus was merely a 
‘classificatory convenience’ v^d because it worked. This view is supported by Halcvy’s 
quotation on p. 495 of the Growth of Philosophical Radicalism of a statement in one of 
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So far Bentham’s arguments appear to confirm all that is said in 
the most xmsympathetic accounts of his ideas, except that these do not 
always make clear the emphasis laid on the legislator or the qualification 
noted at the end of the previous paragraph. But now Bentham pro¬ 
ceeds to explain various refinements that must be introduced in order 
to apply his method more reaHstically, and it is important that the 
reader’s patience should extend to this part of his argument. Pleasures 
and pains must be classified according to their sorts, and a distinction 
must be made between simple an d compl ex pleasures and pains so that 
the law knows what it is dealing wtith.^ Account must next be taken of 
the fact that in different people the quantity of pleasure or pain produced 
by the same cause is not uniformly in proportion to the force exerted 
by the cause of the pleasure or pain; and thirty-two kinds of‘circum¬ 
stances affecting sensibility’ are hsted and examined which must be 
considered by legislators and judges so that the pumshment designed 
by the one and apphed by the other \\t31 have just the effect it is 
intended to have.^ Then the effects of circumstances on men’s acts 
are considered—what is meant by saying that acts are intentional, 
what motives are, and what is the nature of disposition.^ Only after 
these enquiries does the discussion reach a point at which punishment 
as such can be dealt with.'* In itself, as involving pain, punishment is 
a mischief: its use is justified only for the sake of excluding some 
greater evil,® and it is therefore to be avoided where there is no 
mischief to prevent, where it cannot effectively prevent mischief, or 
where it will produce more mischief than it prevents.® When pumsh- 

Benthara’s MSS. to the effect that the ‘addibilit>’’ involved is a necessary postulye of 
pohtical reasoning to be regarded as ha\-mg the same sort of validity as ‘the equality of 
chances to reality, on which the whole branch of the mathematics which is caUed the 
doctrine of chances is established.’ In shon, the calculus is a pragmatic conceprion. 

There can be little doubt of Bentham’s bter pragmatic tendencies. See the Ratioiule 
of Evidence, chap. 7 (B., Vol. 6, p. 241) ‘Experience is the foundation of all our know¬ 
ledge and of all our reasoning—the sole guide of our conduct, the sole basis of our security. 
Cf. the Essay on Logic, first published by Bowring. ‘Logic, like every other branch of 
art and science, in a word, like everything else, is not any otherwise, nor any fiy*a 
deservin'^ of regard, fhan in so far as it is capable of being of use. But of use in an intelligible 
sense, nather can this, nor any thing else ultimately be, any further than it has been or is 
capable of being conducive to the diminution of pain in some shape or other or to the 
increase of pleasure.’ (B., Vol. 8. p. 222). But not all of Bentham’s statement particularly 
at this stage, sstU support the view that he was consistently a pragmatist: in many cases 
he appears to take ‘addibility’ literally. In other words, Bentham’s position should not be 
regarded as consistent. It is partially rationalist and partially pragmatist. "This is not 
surprising in view of the various sources on which he was drawing. 

» P., chap. 5, paras. 1 and 33. * P., chap. 6, especially para. 45. 

» P., chaps. 7-11. * P., chap. 12. ‘ P., chap. 13, para. 2. 

♦ P., chap. 13, para. 3. 
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will 


not possible, will induce a 
Bearing these points in mind 


me apportionment of punishments to oftences should oe gove , 
and from these rules may in turn be derived the properties that rnust be 
found in particular punishments.® Offences may men be classiried m 
accordance with the dictate of the Principle of Utility that only such 
acts ought to be offences that the good of the community [^quires 
should be such.* Finally, Bentham discusses the whole of the held 
of the legislator (which is what has already been under discussion) m 

its relation to the field appropriate to private ethics.® 

At the political level, then, this discussion remains very firmly 
within the terms of reference of the discussions in the Ffdgtnent. It is 
concerned wiA the daily actions of government, and mainly with 
their compulsory aspect. It is a discussion of the social psychology, 
or sociology, of compulsion. It is partially techmcal, and the tyran¬ 
nically minded equally with the public-spirited might value many of 
the considerations advanced, but it is in fact undertaken because 
Bentham is concerned with the problem how government ought to 
behave, and it is in consequence of this concern that several matters 
are touched upon that are not revealed in the brief general summary 
given above: there are discussions of the aims and methods of social 
sciences: die psychology is a moral psychology: the proper functions 
of government and the limits of governmental effectiveness are 
discussed. Thus the Principles both concentrates on one aspect of the 
discussions of the Fragment and serves to provide a wider background 
for those discussions as a whole. 


VI 

These, then, are the themes in the Fragment and the Principles that are 
of leading interest to the political theorist. Clearly, neither die Fragment 
nor the Principles constitutes separately a treatise on political theory 
in the usually accepted sense; nor do they do so in conjunction. 
Bentham’s own temperament and interests, the circumstances of 
writing and of pubhcation, and the particularity of the subject-matter, 
all combined to prevent his even contemplating any such work. 
The overt purpose of the Fragment is very specialized, and a reading 
of the Principles wiU quickly serve to remind the reader that especially 

^ P.p chap, 14, paras. 2-6, * P., chap. 14, paras. 7-25. * P., chap. 15. 

^ P., chap. 16, ^ P., chap. 17, 
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when we deal with that work as a poHtical text we are selecting 
themes, and that the jurist or the penologist would make quite a 
different selection of themes. Unfortunately, too, brief general 
summaries tend to make the political themes of both worb appear 
ver)' thin, and we are in any case disinclined to expect very much 
more from further reading when we remember that they belong to 
an early phase of Bentham’s thought, to the legal side of that phase, 
and to one aspect only of the legal side. By 1789 Bentham already had 
other irons in the fire: in addition to the views expressed in Fragment 
and the Principles, he had also expressed other viets's which were to 
affect the later development of his political thought. In the Principles 
he was providing an introduction to a penal code. But he had also 
before 1789 recorded his views on ci^tii law. He had considered die 
necessary interconnection and interdependence of legal rights and 
duties in a practicable legal system, and he had advocated as a rational 
aim for the law the maintenance of securic)^ subsistence, abundance 
and equality 'vsith security as the ‘principal object.’^ He had, further, 
already expressed himself on political economy as a disciple of Adam 
Smith: in the economic field the maximising of happiness depended 
upon the reduction of inters’ention by government to the unavoidable 


minimum.* 

But the force of the two present worb should not be under¬ 
estimated. Many of the arguments in the Fragment are purely negative, 
and, as has already been mentioned, some of the most telling of them 
ti^nve from Hume, while Bentham s own arguments are ofren no 
more than captious. Yet none of the notions chosen for^atock were 
repeated by any major ’vsTiter in England after the 1770’s injust die 
form in which Bentham had attacked them.* More important, 

» Sec the Thecry cf Legislation, Principles of the Cis-il Code, chap. 2, chaps. 11-12. 
Cf.F., Preface, para. 3— ‘If it be of importance and of use to us to know the prindplo of 
the element we breathe, surelv it is not of much less use to comprehend &e pradpte 
and endeavour at the improvement of those laws, by which alone we breaAe it m 
seeurity ’ (My italics.) W. Stark (op dt.) argues that nonetheless Bentham s fundamental 
idea is reaUy equality, but it is doubtful whether Bentham can be pinned down to any one 
fundamental idea; and his use of‘equality’ is speaalized and nstricted. 

* Sec Defence of Usury. Bentham’s acknowledgement of what he owes to South comes 
in Letter XIB (B., Vol. 3, p. 20). The theme of the Defence of Usury is given m Lena I 
(B. Vol. Ill, p. 3)—‘No man of ripe years and of sound mind, acting freely and wtn nn 
eves open, ought to be hindered with a dew to his advantage, from makmg sudi 
bargains, in the wav of obtaining money, as he thinks fit.’ BcnAam is m fart going a 
step" beyond his master m the De/ence of Usury, as he is attackmg Smith $ admission of a 

fixed maximum rate of interest. 

* Bentham’s own copy of the Fragment was msenbed by him— Tbs wm the s cry to 
publication by wbch men at large were invited to break loose from the trammels 
authorirt’ and ancestor-wisdom on the field of law.’ (B., Vol. 1, p. 260.) 
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Bentham^s alternative ideas in the Fragmettt have me considcra c 
merit of clarity and consistency, and on the psychological side they are 
given logical development in the Principles, where, if the arguments 
are at times ponderous and at times artificial they are again undoubtedly 
coherent and well-sustained. And it is certain that his ideas are by 
no means crude, (i) He has clear if limited aims, (ii) He considers 
at some length the question of method, (iii) His psychological and 
ethical ideas are loosely expressed, but the central positions are held 
in common with many other thinkers of his own time and later: he 
is not trying to explain away moraUty as it is normally understood; 
indeed, his arguments are to a considerable extent based upon a 
moral postulate. (iv) The arguments against Blackstone have as their 
aim the disentangling of special legal senses for such words as law, 
‘rights’ and ‘duties’ in order that discussions of law may be so con¬ 
ducted as to avoid begging ethical questions; and these conceptions 
provide a firamework for a theory of government. Moreover, as he 
develops these themes, Bentham uncovers other issues of considerable 
interest. We shall be less than just to Bentham if we go astray on these 
points, and for that reason it is useful to examine them at greater 
length. 

(i) The aims of social enquiry. 

Bentham makes it clear that his aims in social enquiry are practical. 
At the very beginning of the Principles he tells us that he is concerned 
with a ‘system, the object of which is to rear the fabric of felicity 
by the hands of reason and of law.’^ And the science of law, he explains 
in the Preface to the Fragment, is the foimdadon of the practice of the 
legal art.* In the same place he explains his aim as ‘Reformation’. 
Reformation corresponds in the moral world to discovery and 
improvement in the natural world.® It must depend upon better 
acquaintance with the chief means of living happily, on comprehension 
of the principles of law, and on the improvement of laws.* It will not 
be achieved save in a critical spirit: ‘if nothing is ever to be found fault 
with, nodiing will ever be mended.’® In particular, the legal profession 
in England has been undiscriminating in its anitudes of reverence 
towards the laws and of obsequious respect for authority.® 

This idea of reformation is restricted. As we shall see, it is restricted 
by all the deficiencies of the psychological and ethical notions that 

* P., chap. 1, para 1. * F., Prc6ce, para. 13. * F., Pre&cc, para. 2. 

,, Preface., para. 3, * F*? Pre&cc, para. 17. • i*,, Preface, paras. 21-23. 
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Bentham employed, and by Bentham’s lack of c^osity at this stage 
on the problem of ensuring that government will engage m retonn. 

It is further restricted by the mental attitude represented m his analogy 
benveen the social reformation at which he aims and discovery and 
improvement in the natural world. Bentham was at times more 
anxious to reduce complex ideas to simple forms than to enquire 
whether the simple forms at ^^-hich he arrived did justice to the facts. 
He was not deterred by the thought that die social world inight not 
merelv be more complex than the physical world but also quite 
different in its principles of organization; and he was not ve^ esaa 
in explaining the terms of his analogy.^ Resmcted in meai^, toe 
conception is also restricted in its appUcarion. Reformation is intended 
to inv'olve the removal of mainly legal obstacles to progress m the 
ei<yhteenth-centur,^ sense rather than to involve anythmg akin to 
‘evolution in the'nineteenth-century sense : at the same time it is not 
intended to involve revolution. Laws and institutions ^e so to be ad¬ 
justed to human nature that they \sill make for felicity. In the pages that 

ioUow it becomes increasingly clear ^h^ 
that existing laws and institutions should be looked at cnOcaliy, 

then renovated radonaUy, whereupon they ™ 

nature better and serve better to affect it for goo . j 

tive proposed for human development, no question of r^su^ human 
naJe to a new level; only one of raising sundari when they ^e 
below the average. Bentham is either assu^g that hiM nature 
as he finds it in his own time is fully developed, or ^t frfer deve op- 

Xn to elte that it is the tight people who do enuage m it. There is 

no indication that any great innovations are mvo*—,- 

proposals for any fundamental soaal reorganization. 

. . r j* imnrnvemcnt in the nsturil world nc gives 

» When he is speaking of discos cn wd imp t 

examples of the first (exploration an .qc in the eighteenth century: it was 

expression ‘improvement was of course p P , ^ aericulture. It meant somethmg 
used, for instance, ot the introduction ot .-1 ^ nf knowledge of scientific laws 

for the pmpose of securing a dominafion of nature. Benth^^^g SUtSTworld- 
thc moral world u'stfiTs^mc^r^m (ot discovery in the moral worli 

iuiproviEu. Discover,- in -hr mntl »orU j'" ^refonnano. 

coiUqucnccs of the Principle ot Utihty with ’ 

would consist of the practical application of such developments. 
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For some schools of thought this has impHed a fatal defiaenj^ in 
Bentham’s views. The HegeUan has seen man denve 

Mill was concerned with the advance of Civilization ; but Bentham 
was apparendy simply concerned with mal^g people as he found 
them more happy. Many socialists have held an equ^y luimams c 
position, but they have insisted on the necessity of soaal and institu¬ 
tional changes that would be revolutionary in nature not also ^ their 
mode of accomplishment before the desired state of soaety could be 
attained. For such men also Bentham says too htde here; he stul says 
too lilde, indeed, in his later writings. None-the-less, the standpomt 

wiuch Bentham was writing even in this first phase is not 
irrelevant for any poHtical theorist, and it is perhaps one to which it is 
particularly necessary to draw the attention of the idealist and e 
socialist. Men’s happiness is not a disreputable subject, and ^cn 
cannot be blamed for looking askance at poHtical theories into which 
concern for their happiness does not enter, hdoreover, other forms of 
change can be desirable besides those that represent the difference 
between an existing state of society and a utopia. W^e are entided, 
although some contemporary poHtical thought would deny this, to 
try to make the best of society as it exists even while we try to adv^ice 
it to a new level, and governments should be concerned to be efficient 
and to care for the pubHc in the present as well as to prepare and to 
plan for the future. Even in a utopia, indeed, unless human nature were 
to become completely invariable, there would be some occasion for 
ac^ustments in laws and institutions to changing interests and out¬ 
looks. Bentham is not discussing utopias, but is considering what may 
reasonably be expected of government in a reasonable society. It* is 
a reasonable subiect of discussion. 


(ii) Science 

According to Bentham, reformation and clear thinking were 
alHed; and in common with others before him and after his time, he 
thought that natural science had given a model for clear thinking about 
social questions. At least in the natural world, he held, knowledge 
could be considered to be advancing rapidly to perfection, and the 
essence of this success on the part of natural science would appear to 
He in its use of method. Here Bentham had several points in mind. 

To some extent he was concerned simply with classification as such, 

' Sec his essay on that subject in Dissertations and Disatssions^ 
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When we enquire into anything, he teUs us, we seek to become 
better acquainted with its quahties or properties, some of which will 
be common both to it and to other things, and some of which will be 
pecuHar to it alone. As concerned with the framing of general con¬ 
ceptions, we must make ourselves clear both about the bases of 
common characteristics and about the differences between characteris¬ 


tics that are pecuUar. We can do this only by comparing, and as only 
tv’^o things can ever be compared at once, we must find a method that 
will let us deal ^ith objects in pairs that are suitable for comparison 
because they exhibit opposed or contrasting characteristics. These 
requirements can be fulfilled only if we take wholes and break them 
into ‘parcels’ on the system of ‘bipartition’, that is, if the whole to 
be considered is first subjected to a division into two main contrasting 
parts, each of these is similarly in turn divided in two, and the process 
is repeated until it is no longer possible to employ it because no more 
divisions can be made.^ 


parts 


If this is science, it is science in a very antiquated form. Bentham’s 
device is, indeed, an ancient one known as ‘logical division*. In his 
favourite form (in which one classifies at each stage in terms of the 
presence or absence of a particular characteristic) it is known as ‘division 
by dichotomy.’* It is most cumbersome to use, and Bentham himself 
acknowledges that its use becomes tedious.* .M.oreover it certainly 
introduces some prolixity and ardficiaUty into his discussions. On the 
whole, however, it is a harmless device as handled by Bentham. In 
5QIUC instances it does help him to ensure exhaustive discussion. And it 
has the merit of making his arguments orderly and easy to follow. 
To pursue such a course is naturally to make the task of a critic eas i e r , 
many writers have succeeded in making the task of the critic harder 

by avoiding logical forms of exposition. 

In his interest in classification, however, Bentham was impelled by 
more than intellectual honesty. In legal science, for instance, he vras, 
quite properly, concerned with the introduction of order into Icgsl 
thinking SO that various improvements of legal techmque could be 
undertaken. In the Fragment it is in relation to the expositorial or des- 
criptiv'e jurisprudence that Bentham considers die applications of 


1 P., chap. 16, para. 1, note 1. Cf. pa^ 27, note 1. 

^ A discussion of its merits and lunits be found in L. S. 5 
Introduction to Logic, chap. 22. Bentham stated that he was indebted 
monk; his tutor at Queen’s College, for the ‘Porph\Tian Tree’ devia 
foimdation of his logical method. (B., Vol. 10, p. 563). A systematic 
uses of Dri^ion is given in the Logic, chap, 8 (B., Vol. 8, pp. 253—9), 
* P., chap. 16, para. 16, Note ii. 
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scientific method. He is mainly conce 
the current state of the law,^ and in this 
tion.’* The most important part of c 
in which the jurist is concerned to distri 
institutions into different masses for th 
to determine the order of presentatioi 



part.® When this has been achieved then turtner operanons can wkc 
place. Elsewhere in the Fragment Bentham indicates as functions for 
legal science, digestion and promulgation, winch bring together t e 
scattered materials of past legal decisions, register and publish decisions 
as they are made, transform the body of the law thus digested mto 
statute law, and break down the mass of the statute law into Codes.* 
In the field of moral science he goes a step further. The fdl develop¬ 
ment of a moral science, he says, would require yet another form of 
study, a ‘moral physiology,’ the preparation of which woul^invol^ 
the study of cases drawn from history and biography. 
does not rlaim to have embarked on any such study, but he is attempt¬ 
ing to map out some of its central points, and to indicate a method 
that may be useful to later enquirers.® Such an inductive method of 
study has indeed been useful i it is the chief basis of much of the 

sociological work that is done to-day. 

Behind this concern with classification and its applications, however, 

lay two further attitudes. Bentham’s main concern was to show how 
legal and moral questions could be handled objectively. This caused 
him sometimes to move from his classical and analytical notion of 
science to the more contemporary and mechanistic one that equated 
objectivity with the estabhshment of the possibility of measurement. 
As has been seen, in expositorial or descriptive jurisprudence, arrange¬ 
ment should be ‘natur^’. Then laws are classified in accordance with 
the offences they create. Offences themselves should be classified 
according to their degrees of mischief, which constitute the reasons 
why they are offences.® This method has the advantage, says Bentham, 
both that it can be applied in any country and that it shows up the 
badness of bad laws.’ In the Principles there is added to these notions 
the conception of a legal science as a branch of a possible ‘logic of the 
will.* Such a science would emanate in <l body of proposed laws 


^ It may also deal with the history of law. * F., Preface, para. 48 flf. 

^ F., Preface, para. 49. ^ F., chap. 5, para. 11. 

® P., chap. 6, para. 6, note 1. • F., Preface, para. 59. ^ F., Preface, paras. 56-57. 
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accompanied by a commentary of 
;«fli<.r^fnre on the threshold of legal art. 


measutiM 


iIlCbC --r ^ . J*£C Ia. 

mischief and its opposite, and we have seen that it is ^<^t 
down Benthun’s attitude on this quanon. If it is true ^ v 
of pleasures and pains can be measured only approximately, then a 

sciLce based on the notion of the possibihty of , . 

Si be approximate only in its results. Furthermore, if addibihty m 

its materials is a sine qua non of saence then legal saenre c^ be no 
more than approximately sdentic. It is not clear whether Bentham 
would have been content with these positions ; but they are not irnpos- 
sible positions. For ‘economic saence at least, or for some of its 
practiLners, the idea does not appear to be defhnct that some results 
of value can be obtained from the attempt to measure such mt^ive 


tihty 


And 


w^ch mdce - sense at aU if no form of 
melLeLnt is ever possible in the fields of pleasure andj^ and 

But there was anodier side to Bentham s concern with method 
which did not relate to the question of measmement. It was necessary, 
he thought, to avoid an analytical method that woidd rem^ com- 
oletelv priori ;» and, above all, it was necessary to get b^d languap 
to things * Failure to achieve this latter aim had produced that parOculM 
™ m which Bentham had aheady devoted some att^non and to 

which he was to give more attention later—the ^ m3 

Lections tha7are not und^sto^ as such 

that^use there is a word there must be a 

Many of the common concepts of law and pohocs Me fictions. 

1 P Prc&cc. paras. 3^38, cf. the ^ressca in the Lnjrc (B.. VoL 8 ). 

• ^ R^Prefc. para. 13: cf. R. chap. 17. paras. 5 and 21. 

a R, chap. 5, para. 6 . note 1 (para. 7). 7 _‘Natutal society die n 

Jd “tSrSS^ "gh of uw M^cipal. duly begouen in the bed 

.Metapti^^cc „„„ cf. chap. 1 . , 5 

• P., chap. 2 , para. 11, note 1 . R-, chap. , p 
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Tiisrire is a fiction ^ so are powers and rights,® so, indeed, is jurispru- 

if Sore not futprising that Benthatn shWd colder tt 

reduc^com^ex doctrines and notions to 4e simplest possible terms. 

would aim at the thorough exposure of the facnnous. , . ^ 

Bentham in more than one place describe methods whereby 
snares of fiction may be avoided. He says, for instance that the sen¬ 
tences in which a doctrine is expressed should be ablated mto othe 
sentences in which words are expressive of simple ideas, of substances, 
simple modes, or emouons.* Here Bentham is fairly closely foUowmg 
Descartes and Locke, the latter of whom he cites; but the speaal 
caution about language is his own.‘ This preoccupation mdoubtecUy 
encouraged a tendency on Bentham’s part to oversimplify and to be 

content to brand concepts as fictions rather than to enquire further and 
---1- a.-_r»f truth thev mieht contain; yet this 


importance. In politick theory 
. of controversy has really c( 


meanings 


because of the persistence of traditional phraseologies, in Bentharn s 
time, discussions of natural rights and of contract were certainly in 
thk position; the same might be said to-day of much discussion of 

‘capitalism* and ‘socialism*. ^ t j i_ i. 

It was as a result of this last phase of Bentham s method that he 

made what is perhaps his m^or contribution to modern social thought 

— his separation of neutral or techmcal mea nin gs of sovereignty, law, 

rights and duties. These are central conceptions of jurisprudence and 

also of an important aspect of pohtical theory; and Bentham stated 

them in the form in which most plain men to-day accept them and to 

which the later criticisms of ai^ytical legal and pohtical theorists 

have tnarlp difierences bv wav of refinement rather than of substantive 


^ P., chap. 10, para. 40, note 2 (pp. 240-241). * P., chap. 16, para. 25, note 1. 

* P., chap. 17, para. 21. * F., chap. 5, para. 6, note 1 (para. 6). 

® This is not to say that Bentham’s interest in words was unique or that he was entirely 
original. After all, the whole of Book 3 of Locke’s Hssay is about words, and so is chap. 7 of 
Hobbes’s Leviathan. A tradition of interest in words goes back to and beyond the mediaeval 
nominalists. Nor did Bentham’s contemporaries neglect it: see, e.g. Home Tooke’s 
Diversions of Purley (1787). The special quality in Bentham is a particularly close and 
constant application of a psychological analysis of language to the field of social concepts. 
See the Logic. ‘The grand instrxunent of thought. . . the faculty of discourse’ (B., Vol. 8, 
p. 230). For a fuller examination, and an account of the later developments of Bentham’s 
ideas on this subject, see Ogden, Bentham's Theory of Fictions (1932); but Ogden rather 
tends to give the impression that Bentham’s ideas were almost wholly original. 
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alteration, 


Within analytical junspruaence tnc uiam 
assumed the form of paring down the ‘politico-psychological element 

contained in Bentham’s views, a process begnn m Anson 
further in our own day hy the school of pure jurisprudence. But 
the essentials of Bentham’s central ideas have remamed, an m spite 
of the recrudescence of Natural Uw theories: h is to-day 

may be studied as legal concepoons and not only as moral or pohncal 
conceptions. In pohdcal theory, aho, this techmque has an important 
use a^d more in the form in which Bentham left tt; we employ tt 
when we concern ourselves with states as they .Me. Not that Bentham 

foS islTpr^tt todicaSl means of dismmgjing these ide. 
6om natural ^w associations. Bodin and Gronus, Hobbes, Locke md 

Rousseau, had also taken pohtia s^e^ to involve 

but they also included in their discussions ^ 

jScation was nL-the-less clear that fact 

discussed quite separately. Of his precunots, was Maj« m 

mote testrirted and less flemble than that ^ 

their explanations of the nature of government wi4 

rn^Trion. Vy meant by S 

S was empharic on the distincnon 

what Uw ought to be: his “p^and^otmmenf 

1 Sec *= distooQ ia J. W, Joneu Hivcnccl la & 7 i»ay tf L. . pp. 

• ft. ItciVAl technicaliw in the sense criticised by Bentham. It is the 

* This 15 not, ofcoune, legal tecnmcauiy government. 

rUut rlMivcs from the technique of practising 
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must precede attempts to deal in any form with problems of the moral 
“Th^notiom and moral science, ^ mixed and at 

times muddled. The analysis of terms is one tog. The emplbyment 

of the possibility of measurement as the critenon of objectivi y 
another. The conception of arrangenient in 

most likely to attend to is not universally plamible, although Ben^m 
was on sound ground in maintaining that in the tteatment ot any 
subject-matter with a social reference, undue devotion to 
examined technicalities will lead to artificiahty ^d aridity. 1 he 
notion of arrangement in terms of offences created is more plausible 
when a penal code is under consideration than when other aspects ot 

law are being considered; and in any case Bentham’s junsprudence 

is that of a social reformer rather than a la^er. The idea of classi¬ 
fication of ofiences in terms of degrees of mischief depends upon the 
possibihty of measuring mischief which may be possible in some 
approximate sense but on which Bentham s ideas remain obscur^ 
Moral science as based on an inductive ‘moral physiology’ would 
be quite a different kind of study firom any of the others discussed. 
In his attack on the fiction in legal and political thinking, however, 
Bentham was developing a notion whose validity rested neither 
upon over-simplifications of ‘social science nor upon the possibility of 
adriing pleasures and pains, and it may be claimed that he was here 
indicating, however partially and inexactly, an approach whose im¬ 
portance has only fairly recently been generally appreciated, and which 
bas remained, on the whole, to such an extent under-appreciated in 
political thinking, that it has yet to be thoroughly and impartially 
applied.^ 


(iii) Utilitarianism 

In his concern to be scientific, Bentham moved to and firo between 
difierent conceptions of science. When he discusses human nature and 
obligation, he once again appears to draw upon several different types 
of approach and not completely to be successful either in keeping 
them apart or in confining each to an appropriate subject-matter. 
At times he is concerned with psychological analysis, at times with the 

^ Both the approach and the tradition have been appreciated in another field. See 
A. J. Ayer's statement in Language Truth and Logic (19^), p. 59, that the claim that the 
activity of philosophising is essentially analytic is made from a standpoint that has always 
been implicit in English empiricism. He refers to Hobbes, Hume, Bentham, and J. S. 

Mill. 
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analysis of moral obligation as ordinarily understood, at tmi« with such 
analysis of responsibility as is required for the purpose of pen^ law 
at thnes with the characterization of at least the extemah of good 
citizenship. And there is a further complication m that while m some 
places his use of words is pedantically accurate, m other places it is 

’''bcS^’s critics have delighted to point out the incomtoaes and 
loOK ends in his ps)-chological ideas They certainly abound. 
Bentham’s lamuage is very loose even when he sets out to say what 
pleasures and pains axe. ha one foomote we have a g^erd^oum m 
terms of current sensationalism and assoaaao^m. M ideas, he sa^, 
are derived from the senses as the result of the operatton of semible 
objects on these; this is equally true of pleasurable and ^ 

including those of the mind', the pleasur« and pams of the body may 
arise immediately from the perceptions they accompany, but those of 
thp mind will arise from an association operatmg be^'een the acuon 
* tHb^ o7 sense and the appearance of the pleasure or p^.> 

L Wadons’” and that they ate felt.” Nor is it clear wh^er they 
Z lie same in kind or not. By implicanon he thp as all 
the same in kind inasmuch as he considers the possibihp of 
■with them atithmedcally, but in one p^ he seem to be 

STmeans otJy that their origins are different or “ 

different as pleasures.” He is clearer, although not enmely 

.I* .la u s. a™. S 

determinants aho, for instance, sympathy and unagmation. Bentliam 

. 11 » P., chap. 6, para. 1. 

1 P., chap. 16, para. 11, note 1. ^ ^ j 

» P., chap. 6, para-6, note 1 (p. )■ ^ 2. ^ p., chap. 5. . 
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will he says, is moved by motives/ (Motives arc « t, 

either perceptions of individual lots of pleasure or pain or extcr 
events,^although the immediately moving monvc is always a pleasure 

Le^aUy of ‘firmness of mind,’ ‘steadiness,’ and ‘moral sensibility 

and in his account of ‘disposition,’* Bentham appears ^ 

minist account of voUtion; but he says elsewhere that the wiU. when 
determined by a pleasurable motive is uncoerced » and m general he 
writes as though there were no doubt of the freedom of the will of at 
least censorial jurists and legislators.* For the most part, however, 
Bentham prefers to leave this question on one side and to concentrate 

his analysis round the meaning of tendencies of acts 

But we should not be too quick to pass judgment. If we look at 
the statements on these subjects that were made by other writers of 
Bentham’s time, or, indeed, by most other writers until close on the 
end of the nineteenth century, we find the same difficulties, an ui 
particular we find this notion of passions and affections as some sort of 
incomplete and obscure ideas. They may arise from the senses an 
therefore from the body, but they have also somehow or other to be 
‘data’ for consciousness and therefore for intellect or reason. The notion 
of psychical phenomena independent ahke of intellect and of external 
objects was a derivative of later developments in biological science. ^ 

Moreover, we must admit considerable ingenuity to Bentham s 
analysis, partly psychological and partly ethical, of the tendencies of 
acts.’ He indicates as relevant to the legal consideration of action, 
six elements—the action itself, its consequences, the general disposition 
of the agent, his particular motive for acting, his particular intention 
in respect of the action, and the extent of his awareness of the circum¬ 
stances hable to eflfect the consequences of the action.® Motive, as the 
perception of the aim of the action or of the impulse to perform it,® 

Chap. 5, para. 13i Imagination imposes a different order on material supplied by memory. 
Later, (see Appendix A to the Logic in B, VoL 8, pp. 279-81) Bentham regarded faculties 
other than the two basic ones ‘the perceptive* and ‘the appetetive’ as fictitious. But his 
reference at P., chap. 5, para. 1. to pleasures and pains as ‘interesting perceptions* might 
have led to an even further reduction. 

^ P., chap. 8, para. 2, note 1. * P., chap. 10, paras. 5-7. * P., chap. 6. 

* P., chap. 11, ® P., chap. 8, para. 2, note 1. 

« Cf. K, Preface, para. 70: ‘He that is resolved to persevere without deviation in the 
lin e of truth and utility, must have learnt to prefer the still whisper of enduring approba¬ 
tion to the short-lived bustle of tumultuous applause.’ Cf. also P., chap. 10, para. 3 and 
note. 

^ P., chap. 8, para. 2, note 1. 

i 


* P., chap, 7, paras. 6-7. • P., chap. 10, paras, 5-6. 
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is carefully distinguished from intention as the general state of volition 
and undentanding in regard to the projected action and its attendant 
circumstances. 1 Motive produces intention; it is what cau^ us to 
intend; the intention is what we intend.* The ‘goodness’ or ‘b^ess’ 
of motives and intentions are independent of one another. the good¬ 
ness’ or ‘badness’ of an intention depends upon consciousness of dr- 
cumstances in separate cases we may say that a ‘good’ motive is one 
gising rise to a ‘good’ intention,* but generally speaking the ‘good’ 
motives may be regarded as being those which usually We good 
effects.* What is really good or bad in a man is his disposition.* 

But if Bentham’s general psychological ideas simply reflected 
certain prevailing notions, so too did his general ideas on ethics. 
Here Bentham’s ^icws, if regarded as we should regard later nineteenth- 
century moral philosophy, have been so frequently discussed that no 
long repetition of the standard criticisms is required. If pleasure is 
that at which we unavoidably aim, then there is no question of what 
we onoht to do; and it is impossible to move by the mere exer^ of 
arithmetic, or by any other exercise, from each individual’s maximum 
happiness as a good to him to the maximum happiness of a number of 
people as a good to each indi^idual member of that number. But 
Bentham is here scarcely out of line with several other British moralists 
of the eighteenth century who in the main did htde more than make 
varying compositions of the same ingredients. Shaftabi^ argued 
that ‘to have the natural and good affections is to have the duet means 
and power of self-enjoyment.’^ Hutcheson’s ‘benevolence advised 
that tiiat action is best which accomplishes the wea^t happmess of 
the greatest number.* Hume’s ‘s>Tnpathy’-the ‘chief source of moral 
dist£ctions’-was the only means whereby the happm^ of strangers 
could affect the individual and was therefore the basri of the sentiment 
of approbation which arises from the survey of all those vir^ wh^ 
are useful to sodety or to the person possessed of tnem. onu s 
‘sympathy’ imaginatively identified the pleasure and pam of other 

1 P chap. 7. para. 7. * R, chap. 6, para. 4. note 1 (p. 165): chap. 7, lan. a. 

» P.’. chap. 9, para. 13. * R, chap. 10, para. 33. 

5 P., chap. 10, paras. 12 and 29. • ^ * t>* n i. Vol I 

» b^iTy Conernwg Virtue, Pt. 2, Sect. 1 (In Sdby-Bigge; Bnbsh Moraluts, VoL 1, 

p. 54). 

: 6 (p„. of 

rJc«e resemblances between Bentham’s lai^ge m the Pnwp/es ana 

Treatise ; e.g. see Bk. 2. Pt. 3, Sea. 1 (p. 281 in Everyman Edinon) where Hume speaks 

"fxtetisiue sympathy.' 
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men with one’s own pleasure and pam> And the final form iii 
the utilitarian view is developed by Bentham in e rtnap 

Spread over the central chapters of the book and it culmmatcs in die 

dictates of the most extensive and eiJightened (Aat is weU-advised) 
benevolence.’^ The pleasures of benevolence, he has earlier explamcd, 
may also be called those of good-will, sympathy, or the benevolent or 
social affections, and they result from the view of pleasures m othcR 
who are the objects of benevolence.® Extent, it will be remembea' , 
is the special circumstance that has to be taken into account w en 
we pass from considering the pleasures and pains of one person to 
considering those of a number of persons.'* ‘Sympathetic bias, he 
elsewhere explains, may extend from ‘certain individuaU to any 
subordinate class of individuals, to the ‘whole nation, ^ human kmd 
in general’ and finally to ‘the whole sensitive creation. ® According ^ 
these objects of sympathy arc more numerous, the affection by which 
the man is biased, may be said to be the more enlarged.’* AcC, he 
explains in another place, are well advised to the extent to which the 
actor is conscious of the circumstances upon which their consequences 
depend.’ If the original statement, then, is re-phrased with the aid of 
these clues (some of which Bentham himself gives us in the footnotes to 
the paragraph in which the statement occurs) we may still conceive it 
technically correct to say with one of Bentham s critics that he repeats 
the selfish and hedonistic ethics of Helvetius, ® but we are unlikely to 
consider rbaf this adequately conveys the whole of what Bentham had 
in mind. 

It is clear that in his ethical views Bentham sat very loosely to his 
already loose psychological doctrines. He appears at times to regard 
sympathy as in itself an activating and independent principle, but if it 
really were such then it would not necessarily be egoistic. He tries to 
safeguard his usual position by characterizing sympathy as involving 
the individual’s pleasure or pain when induced by the pleasure or pain 
of others. Had he followed Hartley more closely he might have argued 
that sympathetic feelings arose from egoistic feelings by means of 
association although this would simply have pushed the problem one 


^ Theory of the Moral Sentiments (1759), Pt. 1, Sect. 1, chap* 1 (Sclby-Biggc, op, ci/., 
Vol. U pp. 257-263). 

* P.J chap. 10, para. 36. * P., chap. 5, para. 10. * P., chap. 4, para. 7. 

* P*, chap. 6, para. 21. • P., chap. 6, para. 21. ^ P., chap. 9, para. 2. 

* A. Seth Pringle-Pattison: The Philosophical Radicab^ p. 33. 
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SQSC back.' Dcntham’s diiScultica Urgdy arise from hii noOMB, frm. 
tha'c morais must be dealt »-ith saenmt^v; second, that this meant 
the introduction of measurement; juid thl^. that pli»m« W 
but not svmpithv. can admit of the mtroducoon of a <* 

was much closer to ss hat Kant had to say than is generally appreoatej. 
The two men started from broadly the same p^'chologicJ posmon; 

Kant-s attempted escape from the tMculdes of 
means of an elaborate conception of Pure Practical Reason, Bcntham s 
attempted escape was really, although mote simply, m tenm of a 
disinterested practical reason, for it is diftctilt to see othe^ 
than bv the ^interested exercise of reason any individ^. w^ 
in his pnvate life or as a legislator, can set before himself and follow 

Bentham has much less to «y about the 
of Utilitv than might be supposed. Wlut he do« say n ambiguous 

Xence to acts. It b tLt principle ‘which "PP-™.^^ 
wh^ose interest is in question.’' If we remove ^ 

wav in Xch’^the word'intetest' is used is ambiguous. Interest mjrk 

/ r 1 . ..:__ s*, swsovT mMTI A COHCCDtlOIl Ot VlCW 

another s^ mon 
of what 

is important to know whether it rerers to me ;;on orview 

patty concerned himself (or themselves) or to the concepoon or view 

1 Bu, a. P.. dup. 5. 15,!» ““ 

a separate ‘son’ from others, mcludmg those of ^esoiraa sense only (« 

* But remember ^ hfr hterC<>i»M«'<^ 

above,notei 2 ,page 33 x\). Bmtham be measured—Tleasure it^no*I*"? 

iid ao. hold to ptouin wd towe rqetooto d 

ponderable or measurable . . . 

pleasure, viz., 54 » p., chap. 1 . paw- i 

» P.. chap. 1, para. 3. r., rrciatc, y 


^nicn UlC w KJLSJ^ -.w ^ . . 

A-nonym for happiness, or it may mean a concepoon 0 ^ 
Wmie for happiness; and if it means Ae latter, ^ 
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of some other party. Bentham does not explain, and he tends to use 

these ambiguities on one side, there are 
about th? Principle of UtiUty. Bentham’s first concern v li t was 

undoubtedly a concern with a science first pnncip e. p 

of the vahdity of the Principle of UtiUty as such 

ciple are not very satisfactory. In one argument he sa> 

pLible to estabUsh the Principle by means of any ^‘^ect ^ ^ 

comiderations as a means of warranting and guiding the mter 
sentiments of approbation and disapprobation, ^ and we ^ 

Lrely subjective and anarchical.^ The Principle of Utility is tlius he d 
to be estabUshed by a process of eUmmation. This in itself is scarce y 
adequate. But the alleged eUmination of the rival standards is even less 
convincing: indeed the argument involved in it is circular. Ihc 
Principle of UtiUty has to be accepted because the rival principles 
are subjective; but when the rival principles are considered, the 
Principle of UtiUty is taken as estabUshed, and the unsatisfactormess 
of the rival principles is shown by the fact that they arc contrary to 
the Principle of UtiUty.^ A possible alternative argument is that the 
objectivity and vaUdity of the Principle come from ^wther source 
that is indicated at the beginning of the first chapter of the Principles: 
‘Nature has placed mankind under the governance of two soi^reign 
masters, pain and pleasure. It is for them alone to point out what we 
ought to do, as weU as to determine what we shall do . . . The 
ciolc of Utility recognises this subjection* ^ If tliis is the case, then the 
hL of the Principlfues in a pah of interlocked (and false) assump- 
tions in psychology and etliics; and it*is clear that Bentham sometimes 
fhinlcs that it is thus based, although not that the assumptions are false* 
But whether he can estabUsh his first principle or not, it is evident 
that Bentham regards it as furnishing an objective standard. In the 
Fragment he tells us that it is the ‘sole and aU-sufficient reason for every 
point of practice whatsoever.*® Moreover, it puts all disputes on a 
basis of fact, and parties to arguments can appeal to the evidence of 
past matters of fact that can be held to be analogous to the matters 
they are disputing: thus inteUigible and explicit issues can be found 


^ P,, chap. 1, para, 11. 
* P., chap. 2, passim. 


2 P., chap. 2, para. 12. 
* P., chap. 1, para, 1. 


P., chap. 1, para. 14. 
• R, chap. 1, para. 4B. 
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which, when explored, -wtU lead to reconcilement; for ‘men, let them 
but once clearly understand one another, wnll not be long ere they 
agree.’^ This is'indeed a far-reaching statement; Bentham appean to 
be close to indicating not simply that the Principle of Utility is a 
valid scientific principle, but that Truth is great and will prevail a 
position well in accord with the notion of a pure practical reason. 

But when Bentham moves to the Principle in its extended form, he 

is movin? awav from it as a scientific first principle, however based; 
_ oint of fundamental confusion in 

Bentham’s thought, we ^none-the-less reach one major reason for 
maintaining that Bentham’s theories do not stand or fall on the validity 
of his notions of psychological, ethical, or scientific methods. Tt is 
the greatest happiness of the greatest number that is the measure of 
right and wrong’ this is really a moral maxim—a form of summary 
of a moral position, the position that it is morally right to seeh to secure 
the greatest happiness of the greatest number, morally wrong to work 
against it, that nothing is good that does not make for such Imppiness 
Of %sTong that does not work against it. No such max i m is m any 
way buttressed, let alone established, by the elaborate superstructure 
whereby indmdual and social ends are supposed to be linked by the 
operation of the tw'O ^homogeneous entities pleasure and pain. The 
supencructure is there because Bentham, like many another man, 
considered it essential to universaHse the vahdity of his own moral 
judgments so that they became statements of scientific soda lasw, 
rules, the following of which, and only the following of which, could 
make for order and improvement in sodety. But that is neima here 
nor there. The maxim is not ver)' different in essence firom the funda¬ 
mental maxims of many other sodal theorists, and of vast numbers 
of those for whom they have svTitten, few of whom have considered 
it necessars* to establish or even to examine such baic prindpl«. 

The truth of the matter is that Bentham was neither a p^<mologj^ 
nor a moral philosopher. He was a reforming la^ 7 er, md he found m 
Hume, Hartlev and Helvetius, suggestions for methods seemed 
suffident for his purpose. He did not reflect very thoroughly on 
methods; he was not interested to do so: he was really concerns or 
the most part \\-ith moral actions viewed firom foe outside, ^fo 
arranging of sanctions so that self-interested action would not dititt 
firom action that was direrted towards the common good. Hence his 
primar)^ concern with ‘intention’. None-foe-less he was far from bang 

1 F., chap. 4, para. 41. * F-. Pre&ce, para. 2. 
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devoid of insight in at least the field of psychology, and 

be bothered about the difficulties of his methods, he was particularly 
alert to some extravagances.^ The notion of the calculus of p casures 
and pains is not advanced in the Principles in anyt^ig hkc the simple 
mechanical form in which it is so often thought to have been advanced: 
he is not suggesting that there is nothing to consider but the application 
of arithmetic to easUy identifiable and uniform pleasures and pains of 
individuals cut to the same rational pattern: he recogmscs that attempts 
to operate the calculus are liable to be approximate rather than exact* 
Moreover, once the validity of his external standpoint is conceded for 
its appropriate purposes, then much of what he has to say will be 
recognised as a form, and by no means an inept form, of the type of 
enquiry that is common to-day under some name such as sociology 
or social psychology. In this sort of enquiry, Bentham did not by any 
means lose sight of the intricacies of human nature or of the differences 
between men*s characters, nor was he unaware of non—rational 
elements in individual characters: see his chapters on the Circumstances 
Affecting Sensibility and on Human Dispositions in General. And not 
only is he at pains to expound the complicating factors that make 
the reactions of one man different from those of another, but he empha¬ 
sises the problem that this raises in relation to the fact that the nature of 
law is to be general.* Again, given the end in view—the consideration 
of the rational use of punishment—the arguments of the later chapters 
on the analysis of actions and the nature of responsibility will be found 
to be relevant and effective, even if they are not couched in language 
that is fashionable to-day. The same can be said of his account of the 
social role of punishment. He is more open to criticism for his treat¬ 
ment of punishment in relation to the individual offender; but then 
the social role of punishment is his avowed main theme. 


(iv) Government 

We now have some inkling of the background to the phase of 
Bentham’s views on government that is expressed in the Fragment 
and the Principles. The purpose of his enquiries is practical and 

^ See, e.g. K, chap. 4, para. 10, of men ^joining their wills*—‘wills will not splice and 
dovetail like deal boards.* In paras. 12-15 he shows himself very alert to ‘rationalisation* 
in argument. Cf. end of Preface, para. 5, and paras. 27 and 28. 

* See above, summary of argument of Principles, ^ P., chap. 17, para. 15 
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limited: lie is not concerned with the structure ot ideal soaety or mth 
the justification of consotunom but with the improvement of ac^ 
mdities by means of the rational day-tonlay use of ie msttument of 

Ivemment. This is nonetheless a moral purpose. We are «mcemed 

lith mens welfare, and by means of law we are to 

Ltion oflaw if only they were enlightened radonal.« of law 

Sat will force analysis to be practicaUy realistic: we ob^ a temsur- 

S le facts of human nature. On these bases we may devise a reastn^ 
Sediod for the exposition of law. and when we come to consider 

Shat may be accomplished through the 
we will also be able to estimate the limits of wlwt can be “ 
plished and to decide by what means its accomplishment may k 
Lhieved. Such further views on political theory as are expressed in die 
S™ works are very incomplete because pohtical theory forms an mo 

''bI dt: “ Al^BSAam is holdmg a dieory of goverm 

ment without any allied conception of soaety ot state, cl 
S m d in the Fmgwcn, to reject many of die previously ac^ 
^dard concepts If political thought, and to f 

m ruov^or or governors whose commands are law; but tk word 
■kbifb ™t to k construed as impl>dng any prmaple of mtegtation 
in sociU that cannot k explained quite adequately “ 

W with ^Cd men rather dim wd4 single m^ 
r„d ^th P«ple with children rather than with die ^dless. tense 

^ ,1 5 S i EE?.“ 

the stronger is e o ^ ^ ^ behaviour. • Evai 

t ^ue it. Ltead. bc.informs m to 

•con^unity’. C—n« 

are thus “““‘veto “mn“gmme^ moral authority, 

ft is kcausc of their efiects on the welfare of mdividuals. 

■ F., thip. 1, paa. 12. note 1. Cf. P.. to 4. . p, dup-1 P«»- > 
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But this is the subject to which Bentham wishes to address himself. 
The art of government consists of legislatmg in such a way as to ensure 
the welfare^of the greatest number of individuals, and it starts from the 
work of the censorial jurist, who uses the work of the expositor 
inasmuch as that has natural arrangement and gives reasons for laws. 
The work of the censor looks forward to pohtical practice. he it is 
who teUs the legislator what he ought to do; and the legislator prac¬ 
tises the legal art or art of government. In the Prmap/es Bentham says 
that the art of government assumes two forms. When it is concerned 
with the actions of non-adults it constitutes the field of educaticm. 
Education may be private or pubUc: in the latter case it is handled by 
Uose whose province it is to superintend the conduct of the whole 
community.’! Thus while strictly speaking the government of aduto is 
not part of the art of education, the art of government is none-the4ess 
a tutorial art, and Bentham’s theory of government at this stage might 
not unsuitably be called the tutorial theory of government.^ 

This position permits considerable positive scope to government. 
The promotion of happiness by rewarding is rarer thm iK promotion 
by punishing,* but in addition to seeking to avert mischiefs, govern¬ 
ment should seek to make additions to the sum of welfare, ^though 
this is a notion of comparatively recent appearance in tlie history of 
pohtical societies.^ At the same time, however, there is a natural Hmit 
to what a legislator can do even when he is engaging to the best of his 
abihty in his proper business. The legislator cannot know more than 
the individual does about the individual himself He can deal success¬ 
fully with broad lines of conduct in which all individuals or large and 
permanent classes of individuals are involved, but he cannot deal 
successfully with matters depending upon the individual’s peculiar 
circumstances. Drunkenness and formcation, for instance, are not 
suitable fields for legislative action.* Thus there are separate and 
autonomous spheres of government and of private ethics.® The first 
is that of the pohtical sanction, the second that of the other sanctions 
operating without the poUtical sanction. In private ethics the prudence. 


^ P., chap, 17, para. 5. 

* ‘liie magistrate operating in the character of tutor’ ... his ^controlling influence, 
different in this respea from that of the ordinary preceptor, dwells with a man to his 
life’s end* (P,, chap. 6, para. 41). 

^ P., chap. 16, para. 18. Cf. chap. 7, para. 1. 

^ P., chap. 16, para. 17 and note 1 (p. 323). 

® P., chap. 17, para. 15- See para. 12 ff. The ‘great field for the exclusive interference ol 
private ethics* is that of the ‘cases where punishment would be tmprofitable.* 

® P., chap. 17, paras. 3-4. 
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nrobirv' and beneficence of the individual are at work: in Ae political 
Lid die legislator may prompt these ‘branches of duty to work.i 

That is the £nce of Bentham’s pohtical theory at this stage. 

There are hints of other views. We have already considered those 
that are introduced in the FragntetiL In the Principles Benth^ intro¬ 
duces others; for instance, he mentions that sovereign power upon die 
Principle of Utilitv can never be other than fiduaar>^ .* But such 
notiom are not developed. Bentham was not at this stage inter^ in 
questions of forms of government Doj^aUy he w^ neither an 
authoritarian nor a hbertarian. Perhaps he mchned to free govern- 
ment ’ but we know that he was not averse to despots it they were 
benevolent and that he had entertained the possibihty of interesting 
Catherine ie Great of Russia in his suggestions for praj^ reforms: 
later he was equally ready to advise the Estates General, As we have 
son. he supposed ‘the people in power' ‘only wanted to know what 
was good in order to embrace it, and he had ^d that men, let tl^m 
but once clearly understand one another, will not be long ere mcy 
aoree ’ His position was a blend of pessimism and optimBm. Men 
^Suld not bv themselves follow the Principle of Utilin- in all matten: 
the polidt^ sanction was required in order to induce to do »; 
but what was to make the legislator employ the pohocal sanctton 
orooerlv ’ Apparently nothing more than the reasonable cxplan^ons 
of l.e censor In the Fragment Bentham had conceW the techm,^ 
possibility of conventions limiting govemmen^ and he had »ss^ 
Lt government should be obeyed only so ong as 4e pK*ahle 
misclnefs of obedience were less than the probable mi^efe of resist- 

^ Buttheseconceptionsdealtwithlimitingcasesonly. If a govern¬ 
ment oversteps the biimds of a convention is a ^ for K®- 

decide to resist. But how are governments to be made to make good 

'^'rhcte, then, for the moment, Bentham Itaves *e quMon of 

govetnmcnt. His account may well seem very thin and unsansfa^. 

Not onlv do social forms other than government 

and not only is die constimtional question 

%4duahsm remains barren: the notions of an autonomous p 

individual prudence and of natural limic of 

(which might, if developed, have led to the constitutional quesaon) 

1 P.. chap- 17. para. 6_tr. His aid is most in respect of probity. 

* P.. chip* 16* piTi- 55, note 1, piri- DC (p. 
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do not begin to touch S*^and T. H. Green. More- 

Oat were to be discussed by John S wan Ii™ ^ ^ 

over, Bentham certa^y T S Mill onwards have not 

Sd to bring against him-that he ignores ^e possibihty of dmwmg 

peS place in poMcal theory. They are the first m 

which a clear statement is given of the nature 

instrument whose value is to be judged by its e ^ ootential 
at the same time far-reaching claims are ma e m rega P fabri- 

effectiveness of government. The ^‘^on o ^ g_ 

cated device was already old when Bentham was wntmg, but ptc 
occupation with the contract theory had led to a greater concentra o 
on Ic mode of fabrication than on the results of the operation of the 
device other than as these served to preserve original natural nghts, 
or to erect barriers against the evils or deficiencies of the state of namre 
Bentham was unconcerned about origins, ^d considered tiiat there 
were no such things as natural rights. He distingmshed political an 
natural society, but anal>Tically. The operaGon of bs pohncal sanctton 
perhaps inttoduced into the operation of the other sancGons some¬ 
what the same difference that others had conceived to be mGoduced 
by the move from the state of nature mto political soaety; but Bentham 
was doing more than repeating old theories in a new fonn; he was 
advancing to a new standpomt m spite of the defiaenaes ot bs logic 
and of bs psychological ideas, and m spite of bs over-reliance on 
reason and the mere apparatus of law. He was holdmg a new ^ew ot 
human nature. The mdividual of bs psychology, artificial as he may 
appear to-day, was less of an abstraction than the possessors of natural 
rights who were postulated by many of his predecessors. He was an 
individual who might change and be digged, b consequence 
Bentham was holdmg a new view of government. Hri ‘tutorial 
theory should not read strangely to-day. It does not derive its character 
from the fact that Bentham m bs time looked to benevolent despots 
as possible sponsors of bs ideas. He also looked to other forms of 
government, and I think it is dear that he continued to think that the 
function of the legislator remamed tutorial no matter what, on other 
grounds, it was considered that the form of government should be. 

^ In lii$ css 3 .y on Coleridge in I^isscTtdtiotis and T)isciissiot%s Nlill criticises Bentham for 
not concerning himself with laws of social development or with the nature of tradition- 
But this type of criticism can be carried too far. It should not be forgotten that Bentham 
later wrote on The Itiflucficc and Place itt \IattcTS of Ix^isiatiotu 
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should recognise that there is an important sense in which, m even 
he most democratic community, at least certain types o egislation 
nust have the character that Bentham here tends to hold should attach 
:o all le<nslation. For the same reasons that a repr^entative rather 
Jhan a direct form has become recog^ed as practicable for modem 
democratic government, legislation is liable to repr«ent in democracies 
aot any precise and direct expression of a ‘will of the people, or even 
of maiorities, but some fairly complex interaction between ideas 
evolved in var^-ing forms in different social groups; and m this pr<^ 
a leading part is played by eUtes at various points wi^ society, 
especially ehtes of parliamentarians and administrators. The represen¬ 
tative principle, party organization, and other influences, may place 
limits on the freedom of action of such eht^: but wit^ such h^B 
^tes frequently lead and indeed educate the general pubhc, and their 
lerislation is even frequently and specifically designed to educate.^ 
Such actions of government are tutelary in nature whether we like it 
or not- Bentham made less than we should of the reasons why such 
legislation occurs. It occurs in part because the majority of us acc^t 
the basis of government under which we hye, to give the 

maximum of attention to our private lives, ^d are only too gkd to 
be told what to do in the greater number of situations m which our 
acriom and those of our feBota-s affect each other. It o^ m pm 
for a reason that operates more to-day than m Bentham s day 
because we are already committed to such a dcOTee of common 
a.T,rorr\t-i«e fbat detailed adaptations must be made from the centre. 
It also occurs in part, however, because there are some people who 
make it their business to be longer-sighted than others and to put 
themselves in positions in which they can secure the co-operation 
o( others through legislation. Such men practise the art of gov^ 
ment, although they no doubt require to practise other arts in or^ 
to achieve the position from which they can practise thu one. It 

^tical theor>' have hitherto scarcely dealt with the ^oesQon, t^^ 

particular Utde attention has been paid to ^ 

^ It is not a matter for surprise that few have held that Bcntban 


discussioD 
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and pcrioi 

&C"s;:£ tn, a 4al 

torfcSly nTptLnt in Bend’s 

Perhaps he also lacked the sense of jusoce of “ d us'to'loM all 
radical. But considerations such as these should not lead ^ “ 

sense of perspective in passing judgment on e mgntet • j- 
S^Lations. Was reUance on reason and the law for a^nt 

sition that the legislator ought to be guided by reason more helpfid 

or less helpfhl than the conclusion that ^ 

instincts’ of Nature should be called in ‘to fortify ^e faUible and feeble 

contrivances of our reason’?* Has the notion of government as an 

adaptable instrument been more in accordmee with experience or less 

in accordance with experience than the notion that at best government 

can be no more than a necessary evil?* . , . 

Nor let us fall into the fallacy of supposing that omer ^^rs were 
more in some main stream of ‘the development of political tfreory 
than was Bentham. There has been no main str^ of politic^ theory. 
(And, in particular, if there ever was a fiction, it is the idea th^ there 
has been some objective dialectical movement of poUdcal thought 
that culminated in the thesis of Hegel and the antitheds of Marx.) 
The ideas luiderlying the various political systems of to-day ^e 
t nanifnidj and they are diverse in their origins. And whatever else 
may be said about them, the ideas of Bentham and of his successors 
have at least played a considerable role in one of the many pohdem 
tradidons of the world, the tradidon that has held that government is 
made for man, and not man for government. 


V 

will be apparent that the historical influence of Benthamism 
not mean the same as the influence of Bentham, and that it was 
nf RpTithijm’^ id^s and not the whole of his ideas that 


^ Social Contract, Bk. 1, chap. 7, last para. 

* R^ections on tite French Revolution (World*s Classics Edition, Vol. IV, p. 37). 

* Common Sense, first para. 
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entered into Benthamism. Bentham’s working life covered the period 
that included the American Revolution, the French Revolution and 
the first phases of the Industrial Revolution. The Fragment and the 
Pr/HCip/« represent, as has been said, the attack of an eighteenth- 
century intellectual radicalism on the traditional English eighteenth- 
century views of law and government. Later in the eighteenth 
century, and in the first few decades of the nineteenth century, these 
traditional views were attacked firom other quarters. The French 
Revolution stimulated violent assertions of popular rights: economic 
and social changes made many industrialists and humanitarians per¬ 
ceive that at least to certain situations that were arising much of the 
existing fabric of poHtical institutions was inadequate; urbaniation, 
for instance, and the development of the factory system, were intro¬ 
ducing new problems of town government, of relations between 
gjjipfoycrs and employees, and of commercial law. solutions to such 
problems might be obtained more rapidly and more thoroughly 
by the interests concerned through Parliament than through (he 
Oourts, but efiective action by Parliament would not be forthcoming 
unless the electoral system were reformed and unless legislation re¬ 
placed administration as Parliament’s main concern. For a considerable 
nme these two new tendencies impeded one another: so long as there 
was a possibility that reform might come to mean Jacobinism and 
violence, the alternative was not moderate reform but no reform at all; 
onlv after 1815 did the view become common that moderate reform 
miffht be the preventive and not the encouragement of revolutioiL 
It was in these circumstances and at this point that the influence of 

Benthamism began. i. • i. 

The Benthamites were unrevolutionary reformers: men scnci^ 

were based on a knowledge of English law and provided wor e 
means of obtaining the desired changes within the existing institutioiial 
firamework and without any redistribution of social power more 
fimdamental than the transfer of influence from foe landowners to 
foe middle class. The reasons why Bentham himself gave his name to 
this movement and was acknowledged as its prophet Me not eMrely 
straightforward. Not all of foe Benthamites, let alone those who foimd 
in their proposals acceptable means to their ends, subscribed to the 
whole of Bentham’s ideas or even concerned foe^clves to 
what these were. But. broadly speaJdng. Bentham became 
of foe movement which provided objectives, programmes 
for middle-class reform because, after sixty years of forceful statemcni 
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with 


he became known as a moderate middle-class mai 
doctrine of moderate improvement, mgemou 

Tr»r <ipvires bv means of which such improve 


ment might be accomplished. 

The fuller explanation of this position takes us beyond the present 
two works and may be considered only briefly here. In neit er e 
Fragment nor the Principles had Bentham anything to say about 
Pohtical Economy. He expressed himself on this subject, howe\jer, 
in the Defence of Usury, in the Manual of Political Economy, and m other 
works. In these writings Bentham was influenced by Adam Smith 





added to parts of private ethics another held m which, m 
action by government could not profitably be undertaken in a 
developed society. This was not really consistent with the doctrines 
of the Principles^ or with the conclusions that a more sceptical reading 
of the Wealth of Nations might have suggested. If only in 

private hves could men follow the 
being prompted thereto by the political sanction, bow could their 

actions be counted upon to be in accordance w^ith the Principle of 

Utihty in their economic transactions, the consequence of which 

transcended the bounds of their own control? Adam Smith himself 

had mentioned that those who Hve by rent, those w^ho hve by profit, 


different 
emment 


mig 


of balance, although he did conceive the necessity tor certam 
positive services by government in the economic sphere.® The 
omission is one that Bentham rather than Smith might have been 
expected to remedy. The fact that Bentham went only part of the way 
to remedy this deficiency aflected the subsequent histor)'^ of both 
hberal and socialist theory.* 


^ See W. Stark (op. cit.) for the view that, in the form in which Bentham held it, it 
was more consistent than has been supposed. 

^ Wealth ofNationSy Bk. 1, chap. 11, Conclusion (EverynianEdition, Vol. 1, pp.22S-232). 

® Wealth of N^ations, Bk. 5, chap. 2. The state is required to maintain not only defence, 
justice, education and religion but also certain public works; and as regards justice—‘ci\’il 
government, so far as it is instituted for the security of property, is in reality instituted 
for the defence of the rich against the poor’ (Everyman Edition, Vol. 2, p. 203). 

^ See below, p. Ixv, note 1. Bentham got as far as urging the employment of the ‘interest 
junction-prescribing* principle against aristocratic predominance. ^\nd see W. Stark 
(op. cit.); Bentham advocated a limited amount of government interference for the 
reduction of economic inequality—through encouragement of thrift and regulation of 
testamentary provisions; and on more than one other question he would have been 
‘to the left* of the Manchester School. 
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Bcnthsin^s influence on liber3lisni ^ due to^ liis association widi 

Tames Mill and his friends and his ‘conversion* to radicalism. This 

conversion involved the closing of a gap in Bentham’s political 

throuo’li the utilisation of a method which had for long lam to hand, 

BentlSm had not enquired hosv legislators were to become minded to 

_ 1 ._1 Riit others had considered ‘ 

hke problem. Hime had pointed out that authority was needed 
societs* in order to overcome the tendenc)’ of most men to prefer 
tri^dal present advantage to remoter but greater interests. Authority 
should make ‘the obseivance of die laws of justice our nearest interest 
and their \-iolation our most remote’; and to ensure that authority 
does this it should be arranged that authority itself has an immedkte 
interest in justice.^ How tins was to be done Hume id not say, but 
radical thinkers had suggested an answer. Priesdev had argued that the 
best wav to ensure the identification of interests of government and 
sovemed was to maintain in governors the fear that they would be 
turned out of office in favour of rivals if they did not consult the interne 
of the people and court their favour.^ And in the same year m which 
Bentham pubHshed the Fragmetit, Tom Paine ^gued m Common 5eme 
that the dangers of government could be reduced to a minim u m it 
governments were representative in charaaer and if elections were 
held as firequendv as possible so that electors ^d elertedere con- 
standv changing places and their interests would therefore be hkdy to 
remain the same.^ The notion of firequent exchange between governors 
and governed as a means whereby ‘the interests of ffie one class are more 
or iSs indistinguishably blended with those of the other was, as has 
been seen, one of the ideas in Bentham s di^ession on ee govern 
ment in the Fragment; but it was not there linked 

dlSed for the Estates General; but his real concern on d^t 
was with the advocacy of a utilitarian rather thm a natural 
standpoint, and not with representation as such, 
a genuine utihtarian snew of reptesenunon came after B 

1 In Che Pre&ce Co the M Edidon. S 

vsTitten he saw in the imperfecnons of gov^ent no xs or« ^ 

prejudice: he saw not in them then what cne - . . , 
years have since uught him to see in them so plainly 
Ldomly cherished and guarded products of sinister mterest and artmee 

i^Treatise, Bk. 3. Pt. 2, Sect. 7 (Evervman Edition, pp. 2, Vol. 236-«). 

» Essay, 1st Edit., p. 9. * Common Sense, para. 6. 
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conversion to radicalism; and here Bentham was P^ecejled by James 
Mill who published an article in the Edinburgh Review in 1809 m wkc 
he used arguments similar to those of Priesdey. Bentham s CatecAsm 
of Parliamentary Reform, published in the same year, did not include 
any advocacy of franchise extension. It was not until 1817 that the 
Catechism was republished with an introducnon msisting on radical 
as against moderate reform. In the foUowing year BenAam dr^v up 
his Resolutions on Parliamentary Reform which were moved m the Home 
of Commons by Sir Francis Burdett and which firmly stated that the 
basis of good government was the identity of interests between 
government and governed, and that the guarantee of such an idenoti- 
cation could be forthcoming only ‘in so far as the members or tms 
House are in fact chosen, and from time to time removable by die 

free suffirages of the great body of the people. ^ ^ r c 

Utilitarian radicalism, however, remained a very special form o 
radicalism, and particularly for Bentham. Before Bentham s rime, 
Enghsh radical tradition, as far back as the Levellers, spoke mainly in 
terms of natural rights: Tom Paine was concerned with the Rights of 
Man as well as with the natural and artificial identification of egoistic 
interests. Further, this tradition frequently contrasted society and 
government to die detriment of government because go\ emment was 
talren to be associated with t)Tanny. Again, from the Levellers to 
Spence in his Lecture to the Newcastle Philosophical Society {\77S), Ogilvie 
in his Essay on the Right of Property in Land (1781), and even to Paine in 
Agrarian Justice (1795—6) there had been a socialist or quasi-sociahst 
strand in radicalism.* All three tendencies were foreign to Bentham, 
who attacked natural rights, saw the well-being of society as possible 
only through the instrumentahty of government, and, in his Radicalism 
Not Dangerous (1820) defoided reform proposals against the charge 

that they would be subversive of property. 

It is unfortunate that Bentham, a leader of the attack on natural 
rights, could not extend his scenticism into the realm of economics. 


^ B., Vol. 10, p, 495. La the Preface to F, 2nd Edition, Bentham refers to ‘those general 
conceptions in the development and application of which no small portion of the aggre¬ 
gate TTiass of my intervening works have been employed, namely, that no system or form 
of government ever had, or ever could have had, for its actual and principal end in view, 
die good of any other persons, than the very individuals by whom, on each occasion, the 
powers of it were exercised’ (B., VoL 1, p. 240). He goes on to say that the interests at 
present served by British government are those of the Aristocrat. The ‘interest-junction¬ 
prescribing’ principle must be brought into effect so that rulers* interests will come into 
coincidence with die universal interest (ibid., p. 245). 

* See M. Been Histcry of British Socialism^ Pt. 2, chap. 2. 
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natural identification of interests, eschewed in the poHtical 


was accepted by him in the field ot economi^ ana me way uuu. 

LLenlh-century liberahsm’s greatest li^tatton. O^er theories 
sought to remedy the defiaenc>^ m opposed and ui^tisfartory ^s. 
He^ehan theor>^ subsumed the economic world m ^at of the sute, but 
left^the indi\ndu 2 d an abstraction; Marxism made the econonuc wor 
the only social world and the state an organ of a dominant cl^, and 
attain the individual was left as an abstraction. The ^sjunction between 
politics and economics has still, indeed, sansfacto^y to be overcom^ 

tions as existing for flesh and blood men and women, yet must ato 

it must find a place in society for reason, Ae non-raaonal and 


retain the conception ot government 


instrument 

this 


government upon poUticJ_ pam« m 


“'CnppmlSnng these problems, the PO^ticJ 
miv do weU to start svith Bentham, and wiA some of those asoects 

of Bentham’s ideas that entered very httle mto Bentha^m. 

Hume Bentham demolished some fictions, and it may be advanteg^ 

toher his attacks on the fimtiom He 

fun^ental SMdJg on the Wdetline between 

reveals some of the ments ana som tViAnrist in the 

both periods; and he may own 

T enPof the Fraimmt ‘do somethii^ to instruct, but mote to 

undeceive, the less' in the infilhbility of grew 

confitoce m ^ ij, between showy language a^ 

sound sense ... to dispose him rather to fast on ignor 
himself i^ith error.’ 
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PREFACE 


1. The age we live inis a busy age; in which knowledge is Motm 

rapidly advancing towards perfection. In the natural uking. 

in particular, every thing teems with discovery and with 
improvement. The most distant and recondite regions of the 
earth traversed and explored—the all-vivifying and subtle 
element of the air so recently analyzed and made known to 
us,—are striking evidences, were all others wanting,' of this 

pleasing truth. 

2. Correspondent to discovery and improvement in the natural 
world, is reformation in the moral; that which seems a 
common notion be, indeed, a true one, that in the moral 
world there no longer remains any matter for discovery. 
Perhaps, however, this may not be Ae case: perhaps among 
such observations as would be best calculated to serve as 
grounds for reformation, are some which, being observations 
of matters of fact hitherto either incompletely noticed, or not 
at ill would, when produced, appear capable of bearing the 
namp of discoveries: with so little method and precision have 
the consequences of this fundamental axiom, it is the greatest 
happiness of the greatest number that is the measure of right and 
wrong, been as yet developed. 

3. Be this as it may, if there be room for making, and if 
there be use in publishing, discoveries in the natural world, 
surely there is not much less room for makmg, nor much 
less use in proposing, reformation in the moral. If it be a matter 
of importance and of use to us to be made acquainted with 
distant countries, surely it is not a matter of much less import¬ 
ance, nor of much less use to us, to be made better and better 
acquainted with the chief means of living happily in our own. 

If it be of importance and of use to us to know the principles of 
the element we breathe, surely it is not of much less import¬ 
ance nor of much less use to comprehend the principles, and 
endeavour at the improvementof those laws, by which alone we 
breathe it in security. If to this endeavour we should fancy any 
Author, especially any Author of great name, to be, and as far 
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as could in such case be expected, to avow himself z Sctcrmi^ 
and persevering enemy, what should we say of hmi? We 
should sav the interests of reformation, and throi^n 
the welfare of mankind, were inseparably connected with the 
downfall of his works: of a great part, at least, of the «teem 
^d influence, which these works might under whatever 

title have acquired. / j „ • 

4 Such an enemy it has been my misfortmie (and not ^e 

nnlvl to see or fancy at least I saw, in the Author of the 

celebrated Commentames ott the Laws o/England; an Author 

whose works have had beyond comparison a more extensive 

circulation, have obtained a greater sl^e of estee^ of 

o^^many grounds so indisputable) than any other writer who 

on that subject has ever yet appeared ^ 

5 It is on account that I conceived, some time smee, 

design of pointing out some of what appeared to ine the 

^ enough to promise a general vein of obn^e a^ cre^ 

cWd be^derived ; so intimate is the connemon tetween ^ 

uife of the understanding, and some of the affections o e 

& 

'“Tit is in this view diat 1 took in hand ^t part of 
volume to which IS 

nkSvCT comK mdet the denomination oigenaal 

It is in dus part of *e work 

"T “is, wffie fo^ couSeted with his subject 

^ u T AW and a certain Law of It 

rff *e wik^t he has touched upon seW 
ipics ihich relate to all laws or insdtuoonsi general, or 

^ of indudiM rules oiCommon 

1 I add bere the word tnsUtuttons for the sake ot inciuom^ 

Law. as well as portions of Statute Law. 
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at least to whole classes of institutions without relating to any 

one more than to anodier. , 

7 To speak more particularly, it is in this part of his wor 

that he has given a definition, such as it is, of ^t whole 
branch of law which he had taken for his subject; that branch, 
which some, considering it as a main stock, would term 1-^ W 
without addition; and which he, to distinguish it from those 
others its condivident branches^ terms law tmmicipah—tm 
account, such as it is, of the nature and origm of Natural 
Society the mother, and of Political Society the daughter, ot 
Law municipal, didy begotten in the bed of Meuphor:—a 
division, such as it is, of a law, individually considered, mto 
what he fancies to be its parts’. —^an account, such as it is, of the 
method to be taken for interpreting any law that may oc<^. 

3^ In regard to the Law of England in particular, it is here 
that he gives an account of the division of it into its two 
branches (branches, however, that are no ways distinct in the 
purport of them, when once established, but only in respect 
of die source from whence dieir establishment took its rise) 
the Statute or Written law, as it is called, and the Common or 
Unwritten-.—zn account of what are called General Customs, 
or institutions in force throughout the whole empire, or at 
least the whole nation;—of what are called Particular Customs, 
institutions of local extent established in particular districts; 
and of such adopted institutions of a general extent, as are 
parcel of what are called the Civil and the Canon laws; all 
three in the character of so many branches of what is called 
t he Common Law: —^in fine, a general accoimt of Equity, that 
capricious and incomprehensible mistress of our fortunes, 
whose features neither our Author, nor perhaps any one is 
well able to delineate;—of Equity, who having in the begin¬ 
ning been a rib of Uw, but since in some dark age plucked 
from her side, when sleeping, by the hands not so much of 
God as of enterprizing Judges, now lords it over her parent 

sister:— 

9- All this, I say, together with an account of the different 
districts of the empire over which different portions of the 
Law prevail, or over which the Law has different degrees of 
force, composes that part of our Audior’s work which he has 

^ Mefftbra condwidentia. —Saunp. Log, I. L. c. 46. 
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stv'led the Introduction. His eloquent ‘Discourse on 
study of the Law,’ with which, as being a discourse of the 
rhetorical kind, rather than of the adactic, I proposed not to 

intermeddle, prefaces tlie whole. , -i r ti- 

10. It would have been in vain to have thought ot travelling 

over the whole of so vast a work. My design, therefore, was 

to take such a portion of it, as might afford a fan and adcq^te 

specimen of the character and complexion of the whme. ror 

this pmpose the part here marked out would, I thought, 

abun^dy suffce. This, however narrow in e^ent, w^ die 

most conspicuous, the most characteristic part of our Author s 

work, and t hat which was most his own. The rest li^e 

more than compilation. Pursuing my examination thus fer, 

I should pursue it, I thought, as &r as was neccs^ for my 

purpose : and I had litde stomach to pursue a t^ at once so 

laborious and so invidious any farther. If Hercules, accordii^ 

to the old proverb, is to be known cx pede: much mote 

thought I, is he to be known e.v copite. 

11. In iese views it was diat 1 proceeded as in as the mddk 
of the definition of the Law municipal It^ss Aere, 1 foi^ 
not without surprise, the digression which makes the subjert 
of the present Essay. This threw me at to mto no ^ 

Connection ^that it had with any 

after I did to ; and “““7* 

don firom which it digressed, I traveUed on to ^ 
Introduction. It then became necessary to ^ 

The ftrther, however, I proceeded m mtanni^ft tte 
gr^ difficulty I found in knowing what to make of it. 
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the more words it cost me, I found, to say so. In way, 
and by these means it was that the present Essay 

with the text from which it starts, so was, or so at least might 
be, the aitique on that digression, from the critique on the t . 
The former was by much too large to be engrafted into tl^ 
latter: and since if it accompanied it at aU, it could only be in 
the shape of an Appendix, there seemed no reason why the 
same publication should include them both. To the former, 
therefore, as being the least, I determmed to give that fimsh 
which I was able, and which I thought was necessary: and to 
publish it in this detached manner, as the first, if not the onlv 
part of a work, the principal and remaining part ot which 
may possibly see the light some time or other, under some 
such tide as that of ‘A Comment on the Commentaiots. 

12. In the meantime, that I may stand more fully justiiied, 
or excused at least, in an enterprise to most perhaps so extra¬ 
ordinary, and to many doubdess so unacceptable, it may be 
of use to endeavour to state with some degree of precision, 
the grounds of that war which, for the interests of true 
science, and of liberal improvement, I think myself bound to 
w^e against this work. I shall therefore proceed to mark 
out and distinguish those points of view in which it seerris 
principally reprehensible, not forgetting those in which it 
seems still entided to our approbation and applause. 

13. There are two characters, one or other of which every 
t pan who finds any thing to say on the subject of Law, may be 
said to take upon him ’,—^that of the Expositor , and that of the 
Censor. To the province of the Expositor it belongs to explain 
to us what, as he supposes, the Law isi to that of the Censor, 
to observe to us what he thinks it ought to he. The former, 
therefore, is principally occupied in stating, or in enquiring 
z(tcr facts’.^ the latter, in discussing reasons. The Expositor, 


^ la practice, the question o£Law has commonly been spoken of as opposed 
to that of fact: but this distiiiction is an accidental one. That a Law command¬ 
ing or prohibiting such a soft of action, has been established, is as much ^fact^ 
as that an individual action of that sort has been committed. The estabhshmcnt 
of a Law may be spoken of as a factf at least for the purpose of distinguishing 
it from any consideration that may be offered as a reason for such Law. 
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Author 


keeping within his sphere, has no concern wth any other 
faculties of the mind than the appreheitsion, the mmory, and 
the iudmnent: the latter, in virtue of those sentiments of 
pleasure or displeasure which he finds occasion to ann« to 
die obiects under his review, holds some intercourse with the 
affections That which is Law, is, in different countries, widely 
Afferent: while that which ought to be, is in all countnes to a 
great de^^ree the same. The Expositor, therefore, is alwa^ the 
arizen o( this or that particular country: the Censor is, or 
' ou<^ht to be the citizen of the world. To the Expositor it 
belongs to shew what the Ugislator and his underworkman 
the Jtke have done already: to the Censor it belongs to suggat 
what die Ugislator ought to do in future. To *e ^nsor, m 
short it belongs to teach that science, wWch when by change 
of hands converted into an art, the Legislator practises. 

The tottr alcr^ 14. Let US now return to our Author. Of 

feU necessary within his province to thst^ge. Ifc Q 
were. ‘Ita lex scripta est,’ was the only motto wbch ^t^ 

co?ad not but be of great ornament to the 

Wo7e to on the satne to. might. wi Aout to^ ch^^^ 

sa^taaid to t£ prindpal would lay 
Xdonal obUgadons, and im^ on him 

notwithstanding, whatever else it mg t , , 

principal one, agrees with it in this, that it ought to be eaecuted 

with toardahty, ot ^ ^ ^ undiscriminating con- 

Laws ought to 15. If, c ctablished may expose himself to con- 
be scTutittiztd demner of what is estebbhed, m y xp defender of 

rCrnks of power, becomes H'f'“ * 
abuses which he supports: the more so if. by obhque glan 
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and sophistical glosses, he studies to guard from reproach, 
or tecommend to favour, whar he knows not how, and dares 
not attempt, to justify. To a man who conttnts himseU 
with simply stating an institution as he thm^ it is, no sna , 
it is plain, can justly be attributed (nor would any one think 
of attributing to him any share) of whatever reproach, any 
more of whatever applause the institution 

thought to merit. But if not content with tWs humbler 
function, he takes upon him to give reasons in bch^ ot it, 
reasons whether made or found by him, it is far otherwi^. 
Every false and sophistical reason that he contributes to cu- 
culaZ he himself is chargeable with: nor ought he to be 
holden guildess even of such as, in a work where fact not 
reason is the question, he delivers as from other writers with¬ 
out censure. By ofl&ciously adopting them he makes them 
his own, though delivered under the names of the respective 
Authors: not much less thm if deUvered under his own. For 
riic very idea of a reason betokens approbation, so that to 
deliver a remark under that character, and that without 
censure, is to adopt it. A man will scarcely, therefore, with¬ 
out some note of disapprobation, be the instrument of intro¬ 
ducing, in the guise of a reason, an argument which he does 
not rea^y wish to see approved. 'Some method or other he 
will take to wash his hmds of it: some method or other he 
will take to let men see that what he means to be understood 
to do, is merely to report the judgment of another, not to 
pass one of his own. Upon that other then he will lay the 
blame: at least he will taJte care to repel it from himself. If 
he omits to do this, the most &vourable cause that can be 
assigned to the omission is indifference: indifference to 
the pubhc welfare—that indifference which is itself a 


crime. 

16. It is wonderful how forward some have been to look 
upon it as a kind of presumption and ingratitude, and rebellion, 
and cruelty, and I know not what besides, not to allege only, 
nor to own, but to suffer any one so much as to imagine, 
that an old-established law could in any respect be a fit 
ol:^ect of condemnation. Whether it has been a kind of 
personification that has been die cause of this, as if the Law 
were a Hving creature, or whether it has been the mechanical 
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veneration for antiquity, or what other delusion of the fancy, 
I shall not here enquire. For my part, I know not for wh^ 
good reason it is that the merit of justifying a law when right 
should have been tiiought greater, than that of coosuiing it 
when wrong. Under a government of Laws, what is die 
motto of a good citizen? To obey putictfially; to censure freely. 

17. Thus much is certain; that a system that is never to be 
censured, will never be improved: that if nothing is ever to 
be foimd fault with, nothing will ever be mended: and that 
a resolution to justify every thing at any rate, and to dis¬ 
approve of nothing, is a resolution w^hich, pursued in future, 
must stand as an effectual bar to all the oMitional happiness 
we ran ever hope for; pursued hitherto would have robbed 
us of that share of happiness which we enjoy already. 

18. Nor is a disposition to find ‘every thing as it should be,’ 
less at variance with itself, than with reason and utility. 


The common-place arguments in which it vents itself justify 
not what is established, in effect, any more than they condemn 
it: since whatever now is established, otue was innovation. 

19- Precipitate censure, cast on a poUtical institution, does 
but recoil on the head of him who casts it. From such an 
attack it is not the institution itself, if well grounded, that can 
suffer. What a man says gainst it either makes impression 
or makf^ none. If none, it is just as if not hing had been said 
about the ma tter: if it does niake an impression, it naturally 
ralU up some one or other in defence. For if the institution is 
in truth a beneficial one to the community in general, it cannot 


but have given an interest in its preservation to a number of 
individuals. By their industry, then, the reasons on which 
it is grounded are brought to hght: firom the observation of 
which those who acquiesced in it before upon trust, now 
embrace it upon conviction. Censure, therefore, diough ill- 
founded, has no other etiect upon an institution than to bring 
it to that test, by which die value of those, indeed, on which 
prejudice alone has scamped a currency, is cried down, but 
by which the credit of those of sterling utihty is confirmed. 

20. Nor is it by any means from passion and ill-humour, 
that censure, passed upon legal institutions, is apt to take its 
birth. When it is firom passion and ill-humour diat men 
soeak. it is with men that they are in ill-humour, not with 
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laws: it is men, not laws, that are the butt of arrogance. J 
Spleen and turbulence may indeed prompt men to quarrel 
vsnth living individuals: but when they make complaint ot 
the dead letter of the Law, the work of departed lawgivers, 
against whom no personal antipathy can have subsisted, it is 
always from the observation, or from the behef at least, ot 
some real grievance. The Law is no man’s enemy: the Law 
is no man’s rival. Ask the clamorous and unruly multitude 
it is never the Law itself that is in the wrong: it is always some 
wicked interpreter of the Law that has corrupted and abused 

it.2 

1 *Afrogatice;* our Author calls it the utmost mogance,^ ‘to censure what has, 
at least, a better chance to be right, than the singuJ^ notions of any parUcul^ 
man;’ meaning thereby certain ecclesiastical institutions. Vibrating, 2S it shouia 
seem between passion and discretion, he has thought it necessary, indeed, to 
insert in the sentence that, which being inserted, turns it into nothing: i^tcr 
the word ‘censure.’ ‘with contempt’ he adds, ‘and radeness:’ as if there needed a 
professor to inform us, that to treat any thing with contempt and rudeness is 
arrogance. ‘Indecency,’ he had already called it, ‘to set up private judgment m 
opposition to pubhc;’ and this without restriction, quahfication, or reserve. 
This was in the first transport of a holy zeal, before discretion had come in to 
bi^ assistance. This passage the Doctors Priestley^ and FumeiZux^y^ who, in 
quality of Dissenting Ministers, and champions of dissenting opinions, saw 
themselves particularly attacked in it, have not sufiered to pass unnoticed, 
any more than ha^ the celebrated Author of the *Pjentdfks on the Axis of the \3th 
Parlidmetit^^ who found it adverse to his enterprizc, for the same reason that 
it is hostile to every other liberal plan of political discussion. 

My edition of the Coinnientanes happens to be the first: since the above 
paragraph was written I have been directed to a later. In this later edition the 
passage about ‘indecency’ b, like the other about ‘arrogance,’ explained away 
into nothing. 'Wiat we are now told b, that ‘to set up private judgment in 
[virulent and factious] opposition to public authority (he might have added— 
or to private either) b ‘indecency.* [See the 5th edit., 8vo, p. 50, as in the 1st.] 
Thb we owe, I t hink, to Dr. Fumeaux. The Doctors, Fumeaux and Priestley, 
under whose well-applied correction our Author has smarted so severely, have 
a good deal to answer for: They have been the means of hb adding a good deal 
of this kind of rhetorical lumber to the plentiful stock there was of it before. 
One passage, indeed, a passage deep-tinctured with religious gall, they have 
been the means of clearing away entirely^: and in this at least, they have done 
good service. They have made him sophbticate: they have made him even 
expunge: but all the Doctors in the world, I doubt, would not bring him to 
confession. See hb answer to Dr. Priestley. 

® There b only one way in which censure, cast upon the Laws, has a greater 
tendency to do harm than good; and that b when it sets itself to contest their 
validity: I mean, when abandoning the question of expediency, it sets itself to 
contest the right. But thb b an attack to which old-established Laws are not so 

» 4 Comm., p. 50. ^ See Remarks, &c. 

c See Letters to Mr. Justice Bhekstone, 1771. Second Edition. 

In the Preface. « See Fumeaux. Letter VII. 
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21. Thus destitute of foundation are the terrors, or pretended 
terrors, of those who shudder at the idea of a free censure of 
estabhshed institutions. So htde does the peace of society 
require the aid of those lessons which teach men to accept 
of any tubing as reason, and to yield the same al^ect and 
indiscriminatmg homage to the Laws here, which is paid to 
the despot elsewhere. The fruits of such tuition are visible 
enough in the character of that race of men who have always 
occupied too large a space in the circle of the profession: a 
passive arid enervate race, ready to swallow any thing, and 
to acquiesce in any thing: with intellects incapable of distin¬ 
guishing right from wrong, and with affections alike indiff¬ 
erent to either: insensible, short-sighted, obstinate: lethargic, 
yet liable to be driven into convulsions by false terrors: deaf 
to the voice of reason and public utdity: obsequious only to 
the whisper of interest, and to the beck of power. 

22. This head of mischief, perhaps, is no more than what 
may seem included under the former. For why is it an evil 
to a country that the minds of those who have the Iaw under 
their rnanag <* rp^rtt ' should be thus enfeebled? It is because it 
finds them impotent to every enterprise of improven^nt. 

23. Not rbar a race of lawyers and politici^ of this oier- 
•yjite breed is much less dangerous to the duration of that share 
of fehcity which the State possesses at any givai period, 
than it is mortal to its chance of attai n i ng to a greater, ff the 
designs of a Minister are inimical to his country, what is the 
man of all others for him to make an instrument of or a dupe? 
Of all men, surely none so fit as that sort of mw who is evCT 
on his knees before the footstool of Authority, and who, 
when those above him, or before him, have pronounced, 

thinks it a crime to have an opinion of his own. 

24. Those who duly consider upon what shght and trivial 
circumstances, even in the happiest times, the adoption or 


this 


__^_iiat men scarce think of betaking 

by personal competitions, it is that to wh 
1 speak of what are called written Laws: fo 
is no such thing as any certain symbol by v 
validity, how deeply rooted soever, is what we 
A radical weakness, interwoven into the very 

Law. 


_ resource of passion and 31- 
thexnselves to, unless imtated 

_Laws are most exposed. 

unwritten institutions, as there 
cir authority is attested, their 
. challenged without remorse, 
constitution of all HHWiittcn 
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reiection of a Law so often turns; circumstances with which 
the utility of it has no imaginable connection—those w o 
consider the desolate and abject state of the human uitellect, 
during the periods in which so great a part of the still subsisting 
mass of institutions had their birth—those who consider the 
backwardness there is in most men, unless when spurred by 
personal interests or resentments, to run a-tilt against the 
Colossus of authority—those, I say, who give these considera¬ 
tions their due weight, will not be quite so zealous, perhaps, 
as our Author has been to terrify men from settiiig up what is 
now ‘private judgment,’ j^ainst what once was pubhc^ : nor 
to diunder down the harsh epithet of ‘arrogance on those, 
who, with whatever success, are occupied in bringing rude 
estabhshments to the test of polished reason. They will rather 
do what they can to cherish a disposition at once so useful and 
so rare^: which is so little connected with the causes that nmke 
popular discontentments dangerous, and which finds so Httle 
aliment in those propensities that govern the multitude of 
men. They "will not be for giving such a turn to their dis¬ 
courses as to bespeak the whole of a man s favour for the 
defenders of what is estabHshed: nor all his resentment for the 
assailants. They will acknowledge that if there be some 
institutions which it is ‘arrogance’ to attack, there may be 
others which it is effrontery to defend. Tourreil^ has defended 
torture: torture estabhshed by the ‘pubhc judgment of so 
many enlightened nations. Beccaria {‘indecent’ and ‘arro¬ 
gant’ Beccaria!) has condemned it. Of these two whose lot 
among men would one choose rather,—the Apologist’s or 
the Censor’s? 

25. Of a piece with the discernment which enables a man to 
perceive, and with the courage which enables him to avow. 


^ See note i, p. 11. 

3 One may well say rate. It is a matter of fact about which there can be no 
dispute. The truth of it may be seen in the multitude of Expositors which the 
Jurisprudence of every nation furnished, ere it afforded a single Censor. When 
Beccaria came, he was received by the intelligent as an Angel from heaven 
would be by the faithful. He may be styled the father otCensoridl Jurisprudence. 
Montesquieu’s was a work of the mixed kind. Before Montesquieu all was un- 
mixed barbarism. Grotius and PuflFendorf were to Censorial Jurisprudence 
what the Schoolmen were to Natural Philosophy. 

^ A French Jurist of the last age, whose works had like celebrity, and in 
many respects much the same sort of merits as our Author’s. He was known 
to most advantage by a translation of Demosthenes. He is now forgotten. 
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the defects of a system of institutions, is diat accuracy of con¬ 
ception which enables him to give a dear account of it. 

No wonder then, in a treatise partly of the expository dass, 
and partly of the censorial, that if the latter department is 
fillediwith imbecihty, symptoms of kindred weakness diould 

characterize the former. r » i. » 

26 The former department, however, ot our Authors 

work, is what, on its own account merely, I shodd scara 
have found myself disposed to intermeddle with. The 
business of simple exposition is a harvest in which there samed 
no likelihood of there being any want of labourers: and into 
which therefore I had litde ambition to thrust my sickle. 

27 any rate, had I sat down to make a r^ort of it in 
this diaracter alone, it would have been with Mngs very 
different from those of which I now am consdous, md m a 
tone verN' different from that which I perceive myself to have 
assumed. In determining what conduct to obse^e respectu^ 
it, I should have considered whether the tamt of error sc^d 
to confine itself to parts, or to diffuse its^ thro^h thejvholt 
In the latter case, the least invidious, and considering the bulk 
of the work, the most beneficial course would have been to 
W taken no notice of it at all, but to have sat <kwn and 
tried to give a better. If not the whole in 

sat down to rectify those positions wn* the same i^y 
with which they were advanced. To fill m an ^eise way 
upon a work siiply expository, if that were aU there were rf 

it, would have been alike ungenerous and uimecess^. to 

^ involuntary etron of the uniersumding to ^ ^ 

to exdte, ot at least to just^. tesenonent. mt wtoA to 
in a manner, calls for rigid censure, is the sinl^ bias 
affcaims. If then I may still continue to 

led to bestow indiscriroimtely on the ^hole. To^ o|W 
,nd if possible supply, the 4at 

w^ch I thought would do still more service, was the weaken- 

ing the authority of this. 
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28. Under the sanction of a great name every string o 
words however unmeaning, every opinion however 
erroneous, wiU have a certain currency. Reputation adds 
weight to sentiments firom whence no part of it arose, and 
which had they stood alone might have drawn nothing, 
perhaps, but contempt. Popul^ fame enters not i^o mce 
distinctions. Merit in one department of letters a^rds a 
natural, and in a mann er irrecusable presumption of ment 
in another, especially if the two departments be such between 

which there is apparently a dose a llian ce. 

29. Wonderful, in particular, is that influence which is 
gained over young minds, by the man who on account of 
whatever class of merit is esteemed in the character of a 
preceptor. Those who have derived, or fancy themselves to 
have derived knowledge from what he knows, or appears to 
know, will naturally be forjudging as he judges: for reasoning 
as he reasons; for approving as he approves; for conde mn ing 
as he condemns. On these accounts it is, that when the general 
complexion of a work is unsound, it may be of use to point 
an attack against the whole of it without distinction, although 
such parts of it as are noxious as well as unsound be only 
scattered here and there. 

30. On these considerations then it may be of use to shew, 
that the work before us, in spite of the merits which recom¬ 
mend it so powerfully to the imagination and to the ear, has 
no better title on one account than on another, to that influence 
which, were it to pass unnoticed, it might continue to exercise 
over the judgment. 

31. The Introduction is the part to which, for reasons that 
have been already stated, it was always my intention to con¬ 
fine myself. It is but a part even of this Introduction that is 
the sul^ect of the present Essay. What determined me to 
begin with this small part of it is, the fadlity I found in 
separating it from every thing that precedes or follows it. 
This is what wiU be more particularly spoken to in another 
place.^ 

32. It is not that this part is among those which seemed 
most open to animadversion. It is not that stronger traces 
are exhibited in this part than in another of that spirit in our 


^ See the ensuing Introduction. 
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Author which seems so hostile to Reformation, and to that 

Liberty which is Reformation s harbmger. 

^ not here that he tramples on the n^ht of private 

iudement, that basis of every thin^ that an Englishman holds 
deax.’^ It is not here, in particular, that he insults our under¬ 
standings with nugatory reasons; stands forth the professed 
champion of reHgious intolerance; or openly sets his &ce 

against civil reformation. 

34. It is not here, for example, he would persuade us, ^ 
a trader who occupies a booth at a fair is 3 .J 00 I for his pains; 
and on that account no fit object of the Law s protection.* 

35. It is not here that he gives the presence of one man at 
the making of a Law, as a reason why ten thousand others that 

are to obey it, need know nothing of the matter.® 

36 It is not here, that after telling us, in express terms, 
there must be an ‘actual breaking to make burglary, he tells 
us in the same breath, and in terms equally ei^ress, where 
burglary may be without actual breaking; and this because the 

Law will not suffer itself to be trifled with.’^ 

1 ayi O'* Autliot, ■cmot be commyed i.» oa. oi . boo* 

thus hiehly nothing but pennanent edifices; a hous^ or 

To^save hiiiself firom this charge of folly, it is not Jtog^cr cto 

ptomulg^n to give r . ^ nian in England is, w>^p- 

by his representatives. Tnis, * , Af Law that comes from a Lawyer, 

becai^ any thing hwl^, not much like any thing Aat can he 

who has got a n^e. _ This notable piece of asftdw was originally, I 

from thdee became judgment 

“iXicb'^X''2p'X;, ».i l*»iUeri»8 .*»-!**. 

j *There must he an artual breaking, not a mere l^al 

fre^ir (by'lea^g o^er invifibie id^.boim^^ ^^SSS'but ^ he 
trespass) but a chimney is held a burnous ati|^ 

K fas^i" A dosS~ the nature of things will ^also to 

, „ _ c'k WT D 226 *' 1 Comm-, Ch. U, p* i'®- 

a 4 Comm., Ch. XVI. p-- 4 d». 

c A r^nmm*. Ch. XVl* P- AJO. 
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37. It is not here, that after relating the Laws by which 
oeaceable Christians are made punishable for worshipping 
God according to tlieir consciences, he pronounces 'vith 
equal peremptoriness and complacency, diat every thing, 

yes, ‘every thing is as it should be.’^ 

38. It is not here, that he commands us to beUeve, and diat 

on pain of forfeiting all pretensions to either sense or probity, 
that the system of our jurisprudence is, in the whole and every 
part of it, the very quintessence of perfection.^ 


knock at a door, and upon opening it to rush in with a felonious intent, or 
under pretence of taking lodgings, to fall upon the landlord and rob him, or 
to procure a constable to gain admittance, in order to search for traitors, and 
then to bind the constable and rob the house i till these entries have been 
judged burglarious, though there W(is no octuol hfeoUuigi Jot the Law will not suffer 
itself to be trifled with by such evasions/ * . - Can it be more egrcgiously 
trifled with than by such reasons'^ 

I must own I have been ready to grow out of conceit udth these useful 
little particles, ybr, hecduse, since, and others of that fraternity, from seeing the 
drudger)’^ they are continually put to in these Commentaries. The appearance 
of any of them is a sort of warning to me to prepare for some tautology, or 
some absurdity: for the same thing dished up over again in the shape of a 
reason for itself: or for a reason which, if a distinct one, is of the same stamp 
as those we have just seen. Other instances of the like hard treatment given to 
these poor particles will come under observation in the body of this Essay. 
As to reasons of the first-mentioned class, of them one might pick out enough 
to fill a volume. 

^ ‘In what I have now said,’ says he"*, ‘I would not be understood to derogate 
from the rights of the national Church, or to favour a loose latitude of propa¬ 
gating any crude undigested sentiments in religious matters. Of ptopdgating, I 
say; for the bare entertaining them, without an endeavour to diflTuse them, 
seems hardly cognizable by any human authority. I only mean to illustrate 
the excellence of our present establishment, by looking back to former times. 
Every thing is now as it should be; unless, perhaps, that heresy ought to be more 
strictly defined, and no prosecution permitted, even in the Ecclesiastical 
Courts, dll the tenets in question are by proper authority previously declared 
to be heretical. Under these restrictions it seems necessary for the support of 
the national religion,’ (the national religion being such, we are to understand, 
as would not be able to support itself were any one at liberty to make objec¬ 
tions to it) ‘that the officers of the Church should have power to censure 
heretics, but not to exterminate or destroy them/ 

Upon looking into a later edition (the fifth) I find this passage has under¬ 
gone a modification. After ‘Every thing is now as it should fee,’ is added, *with 
respect to the spiritual cognizance, and spiritual punishrftent of heresy' After *the 
officers of the Church should have power to caisure heretia' is added, *but not to 
harass them p/ith temporal penalties, muclt less to exterminate or destroy thenu* 

How far the mischievousness of the original text has been cured by this 
amendment, may be seen from Dr. Fumeaux, Lett. II, p. 30, 2nd edit. 

* 1 Comm. 140. I would not be altogether positive, how far it was he 
meant this persuasion should extend itself in point of time: whether to those 

4 Comm., Ch. IV, p. 49. 

B 
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39. It is not here that he assures us in point of fact, that 
there never has been an alteration made in the Law that men 
have not afterwards found reason to regret.^ 


institutions onlv that happened to be in force at the individuJ instant of his 
v,Titin<^- or whether to such opposite institutions also as, within any given 
distance of dme from that instant, either W been in force, or were alxmt 


iS words are as follow; ‘All these rights and libcracs it is om b^ght to 
cnioy entire- where the Laws of our country have laid them under 

neceiarv res’traints. Restraints in themselves so gentle and moderate, as wfll 
appear upon further enquiry, that no man of sense or probity would wish to see 
them slackened. For all of us have it in our choice to do ei-ery tfting that »£ood 
man would desire to do; and are restrained ^m nothing, but wh« would 

be pernicious either to ourselves or our fellow'dozens.’ 

If the Reader would know what these rights and liberties arc, 1 answer 
him out of the same page, they arc those, ‘in opposition to one or otba of 
which every spedes of compulsive tN-ranny and oppre^on must a^ havmg no 
other ohjci u^n which it can possibly employed The h^. for 
of worshipping God without bemg obhged to decl^ a behef m^e XXXK 
Artides. is a liberty’ that no ‘£ooiJ man ,'—‘no man of sense or probity, would 


Comm 70. If no reason can be found for an institution, we are to 
suppose one; and it is upon the strength of are to cry it 

up^ reasonable; It is thus that the Law is>sti/ied o/W diddren. 

^Thc words are—‘Not that the particular reason of ev^ rule m the Uw 
can at this distance of time, be alw-ays precisely asagned; but it is ^<3^ 

that there be nothing in the rule^ily 

non in the Law's of England,’ (he might wtith as go^ gro«^ 

nerhaos could not be remembered or discerned, hath bccn 

end appeared &om die inconveniences that have followed the novation. 

doTofodeas, a dause is pm in by way of,mlifyineKdw»y'°l«g?;^ 
in this case if we would form a £ur est^ate of the tendracY md prol^ 
effect of the whole passage, the way is, I take to connder « ^ ^ 

<iuse were there. Nor let this s«m strange. Taking the 
the account, the sentiment would make no impr^on on ^ 

if it makes anv, the qualification is dropped, and the mmd is . 

manner nearlv as it would be were the sentunent to stand unqualmetL 

I think, w?may conclude to be the case w’ith the p^e 

dol^; -Sr^ord -nLicnV is in .Pr^dml.ras 

uoliev, put in by ^ v i '-i _ ^ ■v^t- in e^imravasant form 

Mthiiig Without it, it would be extravaganc Yet m this extravagant 

it is, probably, if in any, that it papes upon e • r and 

The pleasant part of the contnvance ts, Courts of jusdee) 

‘Resolutions’ .^.gre by die one of them or the other that 

in the same breath; as ff w hether “ ^ gy a ResotuHon indeed, 

a rule of Law w'as broke m upon, made no t^er^ce. ^y^^ ^ . 

a new Resolution, to break m upon a standing P . Upon 

truth « big with nus^eL But um m^ ^ 
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40. It is not here that he turns tlie Law into a Castle, for 
the purpose of opposing every idea of fundamental repara- 

tion.^ 1 

41. It is not here that he turns with scorn upon those 

beneficent Legislators whose care it has been to pluck the 
mask of Mystery from the face of Jurisprudence.^ 


an established one. Reasonable or not reasonable, is what makes compara¬ 
tively but a trifling difference. . 

A new resolution made in the teeth of an old established rule is mischi^ous 

_on what account? In that it puts men*s expectations uiuvcpally to a fault, 

and shakes whatever confidence they may have in the stability of ^y nues 
of Law, reasonable or not reasonable: that stability on which every thing 
is valuable to a man depends. Beneficial be it in ever so high a degree to the 
part in whose favour it is made, the benefit it is of to httn can never be so great 
as to outweigh the mischief it is of to the community at large. Make the best 
of it, it is general evil for the sake of partial good. It is what Lord Bacon 
calls setting the whole house on fire, in order to roast one man s eggs. 

Here then the salvo is not wanted: a *new resolution can never be acknow¬ 
ledged to be contrary to a standing rule,* but it must on that very account be 
acknowledged to be 'wattiottS Let such a resolution be made, and inconve¬ 
niences’ in abundance will sure enough ensue: and then will appear what? 
not by any means ‘the wisdom of the rule,’ but. what is a very different thing, 
the folly of breaking in upon it. 

It were almost superfluous to remark, that nothing of all this applies in 
general to a statute: though particular Statutes may be conceived that would 
thwart the course of expectation, and by that means produce mischief in the 
same way in which it is produced by irregiilar resolutions. A new statute, 
it is manifest, cannot, unless it be simply a declaratory one, be made in any 
case, but it must bre^ in upon some standing rule of Law. With regard to a 
Statute then to tell us that a ‘wanton’ one has produced ‘inconveniences,* 
what is it but to teU us that a thin g that has been mischievous has produced 
mischief? 

Of this temper are the argument of all those doting politicians, who, when 
out of humour with a particular innovation without being able to tell why, 
set themselves to declaim against all innovation, because it is innovation. 
It is the nature of owls to hate the light: and it is the nature of those politicians 
who are wise by rote, to detest every thing that forces them cither to find 
(what, perhaps, is impossible) reasons for a favourite persuasion, or (what is not 
endurable) to discard it. 

^ 3 Comm. 268, at the end of Ch. XVII which concludes with three pages 
against Reformation. Our Author had better, perhaps, on this occasion, have 
kept clear of allegories: he should have considered whether they might not be 
retorted on him with severe retaliation. He should have considered, that it is 
not easier to him to turn the Law into a Castle, than it is to the imaginations of 
impoverished suitors to people it with Harpies. He should have thought of 
the den of Cacus, to whose enfeebled optics, to whose habits of dark and secret 
rapine, nothing was so hateful, nothing so dangerous, as the light of day. 

® 3 Comm, 322. It is fi^om the decisions of Courts of Justice that those rules 
of Law are framed, on the knowledge of which depend the life, the fortune, 
the liberty of every man in the nation. Of these decisions the Records arc, 
according to our Author [1 Comm. 71] the most authentic histories. These 
Records were, till within these five-and-forty years, in Law-Latin: a language 
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which^ upon a high computation, about one man in a thousand used to fancy 
himself to imderstand. In this Law-Latin it is that our Author is sadsBcd they 
should have been continued, because the p^Tamids of Egs^pt have stood longer 
than the temples of Palm^'ra. He observ'es to us, that the Ladn language 
could not express itself on the subject \sdthout borrowing a multitude of words 
from our ov*ti ; which is to help to con\’ince us that of the t\s’o the former is 
the fittest to be employed. He gives us to understand that, taking it altogether, 
there could be no room to complain of it, seeing it was not more unintelligible 
than the iargon of the schoolmen, some passages of which he instances; and 
then he goes on, ‘This technical Latin continued in use firom the time of its first 
introduction till the subversion of our ancient constitution under CromwcD; 
when, among many other innovations on the body of the Law, some for the 
better and some for the worse, the language of our Records was altered and 
turned into English, But at the Restoradon of King Charles, this novelty 
was no longer countenanced; the pracdsers finding it very difficult to express 
themselves so concisely or significantly in any other language but the Ladn. 
And thus it continued without any sensible inconvenience dll about the year 
1730, when it was again thought proper that the Proceedings at Law should be 
done into English, and it was accordingly so ordered by statute, 4 Geo. H, c* 26. 

‘This was done (continues our Author) m order that the common people 
jnight have knowledge and understanding of what was alleged or done for 
and against them in the process and pleadings, the judgment and entries in a 
cause. Which purpose I knovir not hosv well it has answered, hut am opt to 
suspect that the people are now% after many years experience, altogether as 

ignorant in matters of law as before/ 

In this scornful passage the w'ords novelty—-done into English apt to suspect 
altogether as ignorant—sufficiendy speak the aflfecdon of the mind that dictated 
it. It is thus that our Author chuckles over the supposed defeat of the Legisla¬ 
ture with a fond exultation w-hich all his discretion could not persuade him to 


is this. A large portion of the body of die Law was. by the bigotry 
or the artifice of LavsTcrs. locked up in an illegible diaracter, and m a fore^ 
tongue. The statute he mentions obliged them to give up their hierogl^’phics, 

and to restore the native Language to its rights. 

This w as doing much ; but it was not doing ever>^ thing- Fictio^ tautolo^, 

technicalitv, dreuitv, irregularin% inconsistency remain. But above aU the 
pestilential' breath of Hetion poisons the sense of ever>' instrument it comes 

consequence is, that the Law, and especially that part of it which 
comes under the topic of Procedure, still wants much of bemg generally 
telligiblc. The fault then of the Legislature is their not liatTng done 
His quarrel \s-ith them is for hasting done any thing at all. In doing what they 
did. they set up a light, which, obscured by many remammg doutfa, is snU 
but too apt to prove an ignis fdtuus: our Author, iiist<»d of caUi^for those 
clouds to be removed, deprecates all light, and pleads for total daito^. 

Not content sstith representing the alteraaon as iwelcss, he would 
us to look upon it as mischievous. He speaks of inconvcmences. wha 

these inconveniences are it b pleasant to observe. , - , , K-Sna 

In the first place, many young practi«i^ spodt by the of Wg 

permitted to car^' on their business in their mother-tongue 
^d a Record upon the old plan. ‘Many Clerks and Anonues. om 

Sor. ‘are hardW able to read, much less to understand a Record of so 

modem’ a date as the reign of George the First.’ ,„;.rhief of almost 

What the miehry cstil is here, that is to outweigh *e mischiet ot aimt^ 
•_ 1 ;__ r,/^r ->1rnc»prber clear; Whether it b, that certam Lawyers, 
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42. If here/ as ever)' where, he is eager to hold the cup of 
flattery to high station, he has stopped short, however, in this 
place, of idolatry.* 

in a case that happens very rarely, may be obliged to get assistance: or that the 
business in such a case may pass from those wno do not understand it to those 

who do. . 

In the next place, he observes to us, ‘it has much enhanced the expense ot 

all legal proceedings: for since the practisers are confined (for the sake of the 
stamp-duties, which are thereby considerably increased to wnce only a stated 
number of words in a sheet; and as the English language, through its multi¬ 
tudes of its particles, is much more verbose than the Latin; it follows, that the 

number of sheets must be very* much augmented by the change/ 

I would fain persuadc myself) were it possible, that this unhappy sophism 

could have passed upon the inventor. The sum actually levied on the public 
on that score is, upon the whole, either a proper sum or it is not. If it iV, w'hy 
mention it as an evil? If it is notj vrhat more obvious remedy than to set the 
duties lower ? 

After all, what seems to be the real evil, notwithstanding our Author’s 
unwillingness to believe it, is, that by means of this alteration, men at large are 
in a somewhat better way of knowing what their Lawyers are about: and that 
a disinterested and enterprising Legislator, should happily such an one arise, 
would now with somewhat less difficulty be able to see before him. 

^ V. infira, Ch. HI. par. VH, p. 187. 

* In the Seventh Chapter of the First Book. The King has * attributes^ 
he possesses ^ubiqiiity ^he is * all-perfect and immortal^,^ 

These childish paradoxes, begotten upon servility by false wit, are not more 
adverse to manly sentiment, than to accurate apprehension. Far from con¬ 
tributing to place the institutions they are applied to in any clear point of view, 
they serve but to dazzle and confound, by giving to Reality the air of Fable. 
It is true, they are not altogether of our Author’s invention: it is he, however, 
that has revived them, and that with improvements and additions. 

One might be apt to suppose they were no more than so man y transient 
flashes of ornament: it is quite otherwise. He dwells upon them in sober 
sadness. The attribute of *ubiqttity^* in particular, he lays hold of) and makes it 
the basis of a chain of reasoning. He spins it out into consequences: he makes 
one thing rfollow* from it, and another thin g be so and so ‘for the same reason :’ 
and he uses emphatic terms, as if for fear he should not be thought to be in 
earnest. ‘From the ubiquity,’ says our Author [1 Comm., p. 260] 'it follows^ 
that the King can never be nonsuit; for a nonsuit is the desertion of the suit or 
action by the non-appearance of the plaintiff in Court/—^‘For the same reason 
also the King is not said to appear by his Attorney, as other men do; for he 
alwa^^ appears in contemplation of Law in his own proper person.* 

This is the case so soon as you come to this last sentence of the paragraph. 
For so long as you are at the last but two, ‘it is the regal office, and not the 
royal person, that is always present.’ All this is so drily and so strictly true, 
that it serves as the groundwork of a metaphor that is brought in to embelHsh 
and enhvm it. The King, we see, is, that is to say is not, present in Court. 
The King’s Judges are present too. So far is plain downright truth. These 
Judges, then, speaking metaphorically, are so many looking-glasses, which 

a 1 Comm. 242. ^ j Comm. Ch. VTI, pp. 234, 238, 242, First Edition. 

c 1 Comm. Ch, VH, p. 260. First Edition, 
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43. It is not dien, I say, this part, it is not even any part of 
that Introduction, to which alone I have any thoughts of 
extending my examination, that is die principal seat of that 
poison, against which it was the purpose of this attempt to 
give an antidote. The subject han(hed in this part of the work 
is such, as admits not of much to be said in the person of the 
Censor. Employed, as we have seen, in setdii^ matters of a 
preliminary nature—in drawing outlines, it is not in this part 
that there was occasion to enter into the details of any 
oarticular institution. If I chose the Introduction then in 
preference to any other part, it was on account of its affordi^ 
the feirest specimen of the whole, and not on account of its 
affording the greatest scope for censure. 

44. Let us reverse die tablet. While with this freedom I 
expose our Author’s ill deserts, let me not be backward in 
^^Lnovrledging and paying homage to his various merits, 
a justice due, not to him alone, but to diat PubHc, which 
now for so many years has been dealing out to him (it cannot 
be supposed altogether widiout .tide) so large a measure of 

its applause. i u i 

45. Correct, elegant, unembarrassed, ornamented, the style 

is sudi, as could scarce fril to recommend a work still more 
vicious in point of matter to the multitude of readers. 

46. He it is, in short, who, first of all institutional writers, 
has taught Jurisprudence to spe^ the language of the S^olar 
and the Gendeman; put a polish upon that rugged sdenre: 
cleansed her from the dust and cobwebs of the office, and if 
he has not enriched her with that precision that is drawn only 
from the s terling treasury of the sciences, has detied her out, 
however to advantage, from the toilette of classic erudition, 
enhvened her with metaphors and allusions: and sent her 
abroad in some measure to instruct, and in s^ greater 
measure to entertain, the most miscellaneous and even the 

most frstidious societies. , 

47 The merit to which, as much perhaps as to any. toe 

work sunds indebted for its reputation, is tlK en^n^ 
harmony of its numbers: a kind of merit that of itseif is sufll- 

l„ve Uu. daguhr 

his own &ce in chcm, he sees the King s. His Judges, ) 
tlsr* mirror bv whidi the King’s image is reflected. 
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dent to give a certain degree of celebrity to a work devoid of 

every other. So much is man governed by the ear. 

48. The function of the Expositor may be concei^^d to 
divide itself into two branches: that of history^ and that or 
simple demonstration. The business of history is to represent 
the Law in the state it has been in, in past periods of its 
existence: the business of simple demonstration in the sense 
in which I will take leave to use the word, is to represent 

the Law in the state it is in for the time being.^ 

49. A.gain, to the head of demonstration belong the several 

businesses of arrangement, narration and conjecture. Matter of 
narration it may be called, where the Law is supposed to be 
exphdt, clear, and settled: mattet of conjecture or interpreta¬ 
tion, where it is obscure, silent, or unsteady. It is matter of 
arrangement to distribute the several real or supposed institu¬ 
tions into different masses, for the purpose of a general survey; 
to determine the order in which those masses shall be brought 
to view; and to find for each of them a name. 

50. The business of narration and interpretation are con¬ 
versant chiefly about particular institutions. Into the details 
of particular institutions it has not been my purpose to 
descend. On these topics, then, I may say, in the language of 
procedure, non sum injormatus. Viewing the work in this light, 
I have nothing to add to or to except against the public voice. 

51. History is a branch of instruction which our Author, 
though not rigidly necessary to his design, called in, not 
without judgment, to cast light and ornament on the dull 
work of simple demonstration: this part he has executed with 
an elegance which strikes every one: with what fidehty, 
having not very particularly examined, I will not take upon 
me to pronounce. 

52. Among the most difficult and the most important of 
the functions of the demonstrator is the business of arrangement. 
In this our Author has been thought, and not, I conceive, 

^ The word demonstration may seem here, at first sight, to be out of place. It 
will be easily perceived that the sense here put upon it is not the same with that 
in which it is employed by Logicians and Mathematicians. In ourown language, 
indeed, it is not very familiar in any other sense than theirs: but on the Con¬ 
tinent it is currently employed in many other sciences. The French, for 
example, have their demonstrateurs de botanique, d*anatomie^ de physique exp/n- 
mentahy &£. I use it out of necessity; not knowing of any other that will suit 
the purpose. 
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without justice, to excel; at least in comparison of any thing 
in that w^ay that has hitherto appeared *Tis to him we 
ow’e such an arrangement of the elements of Jurisprudence, 
as wants litde, perhaps, of being the best that a technical 
nomenclature will admit of. A technical nomenclature, so 
long as it is admitted to mark out and denominate the principal 
heads, stands an invincible obstacle to every other than a 
technical arrangement. For to denominate in general terms, 
what is it but to arrange? and to arrange under heads, what 
is it but to denominate upon a large scale? A technical arrange¬ 
ment, governed then in this manner, by a technical nomen¬ 
clature, can nev’er be otherwise than confused and unsatifactory. 
The reason will be suflBciendy apparent, when we understand 
what sort of an arrangement that must be w^hich can be 
properly termed a natural one. 

53. That arrangement of the materials of any science may, 

I take it, be termed a natural one, w'hich takes such properties 
to characterize them by, as men in general are, by the common 
constitution of man’s nature, disposed to attend to: such, in 
other words, as naturally, that is readily, engage, and fin^y 
fix the attention of any one to whom they are pointed out. 
The materials, or elements here in question, are such actions 
as are the objects of what we call Law's or Institutions. 

54. Now then, with respect to actions in general, there is 
no properu' in them that is calculated so readily to engage, 
and so firmly to fix the attention of an observer, as the 
tendency that may have to, or divergency (if one may so say) 
from, that which may be styled the common end of all of 
them. The end I mean is Happiness:^ and this tendency in any 
act is what w e st\ lc its utility : as this divergency is that to which 
we give the name of mischievousness. With respect then to 
such actions in particular as arc among the objects of the Law, 
to point out to a man the utility of them or the mischievous¬ 
ness, is the only way to make him see clearly that property 


' Let be tiLcn for s truth upon the authority of Aristodei I Oi ran by 
(ho 3 c. who like the authority of Aristotle better than that of their own ex¬ 
perience. Ila^o «ys that philosopher, eol iriffa 6/touff Si 

e/joitt Tt (si dyarfoT' rirot i^taOai SoKfl' Sti KoXit irt^arre 

rd^ra Si r»j paiwrai riw (understand rotoiTtw) 

TEAn>'.— Arift. Eth. ad Nic. L. L cl. 
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of them which every man is in search of; the only way, in 

short, to give him sati^action. 

55. From utility then we may denominate a principlcy 
may serve to preside over and govern, as it were, such 
arrangement as shall be made of the several institutions or 
combinations of institutions that compose the matter of this 
science: and it is this principle, that by putting its stamp 
upon the several names given to those combinations, can 
alone render sati^actory and clear any arrangement that can 
be made of them. 

56. Governed in this manner by a principle that is recog¬ 
nized by all men, the same arrangement that would serve for 
the jurisprudence of any one country, would serve with little 

variation for that of any other. 

57. Yet more. The mischievousness of a bad Law would 
be detected, at least the utility of it would be rendered suspi¬ 
cious, by the difficulty of finding a place for it in such an 
arrangement: while, on the other hand, a technical arrange¬ 
ment is a sink that with equal facility will swallow any 

garbage that is thrown into it. 

58. That this advantage may be possessed by a natural 
arrangement, is not diffi cult to conceive. Institutions would 
be characterized by it in the only universal way in which they 
can be characterized; by the nature of the several modes of 
conduct which, by prohibiting, they constitute 

59. These offences would be collected into classes de¬ 
nominated by the various modes of their divergency firom the 
common end; that is, as we have said, by their various forms 
and degrees of mischievousness: in a word, by those properties 
which are reasons for their being made offences: and whether 
any such mode of conduct possesses any such property is a 
question of experience. Now, a bad Law is that which pro¬ 
hibits a mode of conduct that is not mischievous.® Thus would 
it be found impracticable to place the mode of conduct pro¬ 
hibited by a bad law imder any denomination of offence. 


^ Offences, the Reader will remember, may as well be offences of omission 
as of commission, I would avoid the embarrassment of making separate 
motion of such Laws as exert themselves in commanding, ’Tis on this account 

I use the phrase *mode of conduct* which includes omissions or forbearances^ as 
well as acts. 

* Sec note 4, p. Z7* * See note !• 
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asserting such a matter of fact as is contradicted by 
Thus ctildvated, in short, the soil of Jurispru- 

___lid be found to repel in a manner every evil 

institution; like that country which refuses, we are told, to 
harbour any thing venomous in its bosom. 

60. The synopsis of such an arrangement would at once be 
a compendium of expository and of censorial Jurisprudence: 
nor would it serve more effectually to instruct the subject, 
rban it would to justify or reprove the Legislator. 

61. Such a synopsis, in short, would be at once a map, and 
that an universn one, of Jurisprudence as it is, and a slight but 
comprehensive sketch of what it ought to he. For, the reasons 
of the several institutions comprised imder it would stand 
expressed, we see, and that uruformly (as in our Author s 
«^opsis they do in scattered instances! by the names given 

me several 


to 


classes 


comprised- And what reasons? Not technical reasons, such 
as none but a Lawyer gives, nor any but a Lawyer would put 
up wth*; but reasons, such as were they in themselves what 
they might and ought to be, and expressed too in the manner 
they might and ought to be, any man might see the force of 

as well as he. 

62. Nor in this is there any thing diat need surprise os. 
The consequences of any Law, or of any act which is made 
the object of a Law, the only consequences that men are at 
all interested in, what are rfiey but pain and pleasure? By some 
such words then as pain and pleasure, they may be expressed: 
and pain and pleasure at least, are words which a man has no 
need, we may hope, to go to a Lawyer to know the meamng 
of.* In the sjTiopsis then of that sort of arrangement which 

* TedutuJl reasons: so caDed from the Greek which signifies an art, 

sci^cncCt protcssiofi. . -_ « .< __ 

Udhtv is chat standard to which men in general (except m h« and tnefe 

U instance where they are deterred by prqudices of “ 

hurried away bv the fonre of what is called saiUinefU or feeling. « 

we hav^ said, is the standard to which they refer a Law or i^tunon ™ 

of its title to approbation or disapprobation. Men of Uw, .J 

mieresa, or seduced by Olusions. which it is not here om 

have deviated from it much more frequcndy, and wth mm* less 

Hence it is that such reasons as pass with Uwytw. and 

got the name of uthtital reasons; reasons peculiar to the art, peculiar to UK 

of a Law, in short, is no other than the got^ 
mode of conduct which it enjoim. or (which comes to the same dang) *« 
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alone deserves the name of a natural one, terms such as these, 
terms which if they can be said to belong to any science, 
belong rather to Ethics than to Jurisprudence, even than to 
universal Jurisprudence, will engross the most comma n d in g 


stations. - , 

63. What then is to be done with those names or classes 

that are purely technical?—With offences, for example, 
against prerogative, with misprisions, contempts 
praemunires' ? 


felonies. 


What relation is it that these mark out 
tws that concern the sorts of acts they 


are 


respectively put to signify, and that common end 
been speaking of? Not any. In a natural arrangement what 
then would become of them? They would either be banished 
at once to the region of quiddities and substantial forms; or if, 
and in deference to attachments too inveterate to be all at 
once dissolved, they were still to be indulged a place, they 
would be stationed in the comers and bye-places of the 
Synopsis: stationed, not as now to give hght, but to receive 
it. But more of this, perhaps, at some future time. 

64. To return to our Author. Embarrassed, as a man must 
needs be, by this blind and intractable nomenclature, he will 
be found, I conceive, to have done as much as could reason¬ 
ably be expected of a writer so circumstanced; and more and 

better than was ever done before by any one. 

65. In one part, particularly, of his Synopsis,* several 
fragments of a sort of method which is, or at least comes near 
to, what may be termed a natural one,® are actually to be 
found. We Aere read o('corporal injuries"; of‘offences against 
peace"; against * health"; against ‘personal security*"; "liberty": — 

misdiirf produced by the mode of conduct which it prohibits. This mischiej 
or this good^ if they be real, cannot but shew themselves somewhere or ocher 
in the shape of pain or pleasure, 

1 See in the Synoptical Table prefixed to our Author’s Analysis, the last 
page comprehending Book IV. 

* It is that which comprises his IVth Book, entitled Public Wrongs. 

* Fragmenta meihodi naturalis* — Ijnsjei Phil. Bet. Tit. Systemata^ par. 77. 

* This title affords a pertinent instance to exemplify the use that a natural 
arrangement may be of in repelling an incompetent institution. What I mean 
is the sort of filthiness that is termed unnatural. This our Author has ranked 
in his class of Offences agaijtst ^personal security,* and, in a subdivision of it, 
entitled ^Corporal injuries* In so doing, then, be has asserted a fact: he has 

that the offence in question is an offence against personal security; is a 
injury; is, in short, productive of unhappiness in that way. Now this 
in the case where the act is committed by consent, is manifestly not 
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:giilarly< 


IS 


property :—lignt is let m, tnougn 
places* 

66* In an vinequal imitation of tlds Synopsis that has lat< 
been performed upon what is called the Civil Law, all 
technical. All, in short, is darkness. Scarce a syllable by 
which a man w'ould be led to suspect, that the affair in 
hand were an affair that happiness or unhappiness was at all 

concerned in.^ 

67 . To return, once more, to our Author’s Commentaries. 
Not even in a censorial view would 1 be understood to deem 
them altogether without merit. For the institutions com¬ 
mented on, where they are capable of good reasons, good 
reasons are every now and then given: in which way, so far 
as it goes, one-half of the Censor’s task is well accomplished. 
Nor is the dark side of the picture left absolutely untouched. 
Under the head of ‘Trial by Jury,’ are some very and 
interesting remarks on the yet-remaining imperfections of 
that mode of trial*: and under that of ‘Assurances by matter 
of Record,’ on the hung and extortions jargon of ffecoreries.* 
So little, however, are these particular re m a rlc s of a piece 
w.ntb the general disposition, that 




plainly 
that we have seen, that 1 


true. VoUnti non /if injuria. If then the Uw against Ac offence in qu^on hadno 
oAer title to a place in Ac system than what was found^ on it is pl^ 

it would have none. It would be a bad I^w altogether. The 
offence is of to Ac communirv- in this case is m truA of quite anoAer 
^fwould come under quite anoAer class When aga,.^ consent, 
it does belong really to this dass; but Acn it would come under anoAer 

namt It would come undct thil of Rjpe, 

t I rhinV: it u Sclden. mmewherc m his Tahle-ulk. t^ 
notion he had hit upon when a school-boy. that wiA regard to Otsar Md 

Jussin, and those other personages ot annquity mai ijavc ^ 

th«e was not a syllable of truth in any thing Aey said, nor m fact were dicre 

ever reaUy any siidi persons; but Aat Ac whole a^ was a 

narents to^find employment for Aeir children. Much t^ same sort of ^ 

AesI technical arr«igements^ cdculated to giN-e g 

nrudcnce- which m Aem stanA represented raAer as a 5^'. . 

whet A^ wits at, Aan as Aat Sdence whiA holA m her hand 

m1^wi““d?no man wrong. Where Ac succe« to 

i^alt-Jto'-mentiOTed had to do wiA is sdU more embarrassed wiA , 
technical nomendature than our own. -styi o 360 

Ch. XXin. p. 387. * 2 Comm., Ch. XXI, p. 3«>- 
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myself to attribute them to our Author. Not only disorder 
is announced by them, but remedies, well-imagined remedies, 
are pointed out. One would think some Angel had been 

sowing wheat among our Author s tares.^ 

68. With regard to this Essay itself, I have not much to say. 
The principal and professed purpose of it is, to expose the 
errors and insufficiencies of our Author * The business of it Is 
therefore rather to overthrow than to set up\ which latter task 
can seldom be performed to any great advantage where the 

former is the principal one, 

69- To guard against the danger of misrepresentation, and 
to make sure of doing our Author no iiy ustice, his own words 
are given all along: and, as scarce any sentence is left unnoticed, 
the whole comment wears the form of what is caUed a 
perpetual one, W^ith regard to a discourse that is simply 
institutional, and in whicbi the writer builds upon a plan of 
his own, a great part of the satisfaction it can be made to 
afford depends upon the order and connection that are 
established between the several parts of it. In a comment 
upon, the work of another, no such connection, or at least 
no such order, can be established commodiously, if at all. 
The order of the comment is prescribed by the order, perhaps 
the disorder, of the text. 

70. The chief employment of this Essay, as we have said, 
hac necessarily been to overthrow. In the Utde, therefore, which 
ha^ been done by it in the way of setting up, my view has been 
not so much to think for the R.eader, as to put him upon 
thinking for himself. This I flatter myself with having done 
on several interesting topics; and this is all that at present I 
propose- 

71. Among the few positions of my own which I have 


^ The difierence between a generous and determined aCFecQon, and an 
occasional, and as it were forced concdbudon, to the cause of reformation, 
may be seen, I think, in these Cominentaiies, compared with another cele¬ 
brated work on the subject of our Jurisprudence* Mr. Barrington, whose 
agreeable Miscellany has done so mudi towards opening men*5 eyes upon this 
subject; Mr. Barrington, like an active General in the service of the Public, 
storms the strongholds of diicane, wheresoever they present themselves, and 
particularly fictions, without reserve. Our Audior, like an artful partizan in 
the service of the profession, sacrifices a firsv, as if it were to save the rest. 

Deplorable, indeed, would have been the snidcnt^s chance for salutary 
instruction, did not Mr. Barrington's work in so many instances, furnish the 
antidote to our Author’s Doisons. 
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£ouii<l occisioQ to ativancc, some I observe wHicb promise to 
be far from popular. These it is likely may give rise to very 
warm objections: objections which in themselves I do not 
wonder at, and which in their motive I cannot but approve. 
The people are a set of masters whom it is not in a m^*s 

jji every instance frilly to please, and at the same time 
f^thfrilly to serve. He that is resolved to persevere without 
deviation in the line of truth and utility, must have learnt to 
prefer the still whisper of enduring approbation, to the 

short-lived bustle of tumultuous applause. 

72. Other passages too there may be, of which some frnher 
explanation may perhaps not unreasonably be demanded. 
But to give tliese explanatioiis, and to obviate tnosc olyeo- 
dons, is a task which, if executed at all, must be referred to 
some other opportunity. Consistency forbad our e^at^dng 
so far as to lose sight of our Author: since it w^as the line of 

his course that marked the boundaries of ours. 
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INTRODUCTION 


1. The subject of this examination is a passage contained ofjw 
in that part of Sir W. Blackstone s Commentaries on the hction. 

Laws of England, which the Author has styled the Intro¬ 
duction. This Introduction of his stands divided into four 
Sections. The first contains his discourse Vn the Study of the 

Law,’ The second, entitled ‘Of the Nature ^Laws in general, 
contains his speculations concerning the various objects, real 
or imaginary, that are in use to be mentioned under the 
common name of Law. The third, entided Of the Laws of 
England,’ contains such general observations, relative to 
these last mentioned Laws, as seemed proper to be premised 
before he entered into the details of any parts of them in 
particular. In fourth, entided, ‘Of the Countries subject to 
tht Laws of England,’ is given a statement of the different 

territorial extents of different branches of those Laws. 

2 . ’Tis in the second of these sections, that we shall find the fVhat part of it 

passage proposed for examination. It occupies in the edition ^ 

I happen to have before me, which is the first (and all the 
editions, I believe, are paged alike) the space of seven pages; 
from die 47th to the 5 3 d, inclusive, 

3. After treating of ‘Law in general,* of the ‘Law of Nature* Wu definition p) 
‘Law of Revelation,* and ‘Law of Nations* branches of that 
imaginary whole, our Author comes at length to what he 

calls ‘Law municipal’: that sort of Law, to which men in their 
ordinary discourse would give the name of Law without 
addition; the only sort perhaps of them all (unless it be that of 
Revelation) to which the name can, with strict propriety, be 
applied: in a word, that sort which we see made in each 
nation, to express the will of that body in it which governs. 

On this subject of Law Municipal he sets out, as a man ought, 
with a definition of the phrase itself; an important and funda- 
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A digression in 
the middle of it. 
Its gaieral con¬ 
tents. 



This digression 
the subject of the 
present exatnin- 
atiem. 


Our Authcr*s 
sketdi of the 
emtents. 


mental phrase, which stood highly in need of a definition, 
and never so much as since our Author has defined it. 

4. This definition is ushered in with no small display of 
accurac)’. First, it is given entire: it is then taken to pieces, 
clause by clause; and every clause by itself, justified and 
explained. In the very midst of these explanations, in the 
\cty midst of the defimtion, he makes a sudden stand. And 
now it bethinks him that it is good time to give a dissertation, 
or rather a bundle of dissertations, upon various subjects— 
On the manner in which Goverttntetits mere established—On 
the different/orws tiiey assume when they are established— 
On the pec uliar excellence of that form which is established 
in this country—On the right, whidi he thinb it necessa^ 
tell us, the Government in every country has of 
Laws—O n the duty of making Laws ; whi^ he says, is also 
incumbent on the Government.—In stating these two last 
heads, I give, as near as possible, his o\wi words; thinking it 
premature to eng^e in discussions, and not daring to decide 

without discussion on the sense. 

5. The digression we are about to examine, is, as it happens, 
not at all involved with the body of the work firom which it 
starts No mutual references or allusions: no supports or 
illustrations commumcated or received. It may be contidered 
as one small work inserted into a large one; the containing 
and the contained, having scarce any other connection t hm 
what the operations of the press have given them. It is mis 
disconnection that will enable us the better to bestow on 
the latter a separate examination, without breaking in upon 
any thread of reasoning, or any principle of Order. 

6. A general statement of the topics touched upon in me 
digression wc are about to examine has been given above. 
It will be found, I trust, a fathful one. It will not be mought, 
however, much of a piece, perhaps, with Ae foUow^. 
which our Author himself has given us. T^, (says hc,f 
meaning an explanation he had been giving of a part ottte 
definition above spoken of) ‘will naturaUy lead us mto a mort 
enquiry into the nature of society and civil government; and 

s of doing our .AuAor no injustice, 

that he thought would ‘naturally lead us mto this enquiry, it may be propa 
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lie natural inherent right that belongs to the sovereipty of a 
state, wherever that sovereignty be lodged, of making and 

enforcing Laws. r l r j 

7. No very e^hdt mention here, we may observe, of 

manner in which governments have been established, or of the 
SScceatforms they assume when established: no very explidt 
i >titnatinn that these Were among the topics to be discussed. 

None at all of the duty of government to make laws; none at 
all of the British constitution ; though, of the four other topics 
we have mentioned, there is no one on which he has been near 
so copious as on this last. The right of Government to mal^ 
laws, that delicate and invidious topic, as we shall find it 
when explained, is that which for the mome^ seems to have 

swallowed up almost the whole of his attention. 

8. Be this as it may, the contents of the dissertation before IXvishn tl 

us, taken as I have stated them, will furnish us with the 
tnart-pf of five chapters:—one, which 1 shall entitle ‘For»^- 
noN of Government’— z second, ‘Forms of Government’— 
a third, ‘British Constitution’— a fouiim, ‘Right of the 
Supreme Power tofmdx Laws’— a fifth, ‘Duty of the Supreme 
Power to make Laws.’ 


to give die paragraph containing the explanation above mentioned* It is as 
follows:— ^But farther: municipal law is a rule of dvil conduct, prescribed by 
Ike supreme power in a state* *For legislature, as was before obs^ed, is the 
greamst act of superiority that cairlK exerci^ by one being over another* 
Wherefore it is requisite, to the very essence of a law, that ic be made* (he 
might have added, or ot lea^ supported) *by the supreme power* Sovereignty 
and legislature are indeed convertible terms; one cannot subtist witiiout the 
other/ 1 Comm., p. 46* 
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CHAPTER I 


formation of government 

’j’jjE first object which our Audior seems to hRve pro¬ 
posed to himself in the dissertation we are about to examine, 
is to tfive us an idea of the manner in which Governments were 
formed. This occupies the first paragraph, together with part 
of the second: for the typographical division does not seem to 
quadrate very exaedy wim the intellectual. As the e x a mma- 

this passage will unavoidably turn in great measure 
upon the words, it will be proper the reader should have it 

under his eye. r • » / 

2. ‘The only true and natural foundations of society , (says 

‘are the wants and the fears of in^viduals. 
N^ot that we believe, with some theoretical writers, that 
there ever was a time when there was no such thing as society ; 
and that, firom the impulse of reason, and through a sense of 
their wants and weaknesses, individuals met together in a 
large plain, entered into an original contract, and Aose the 
talkst man present to be their governor. This notion of an 
actually imconnected state of nature, is too to be 

seriously admitted; and besides, it is plainly contramrtory to 
the revealed accounts of the prinutive origin of m^ikma, md 
their preservation two thousand years afteiwards; both which 
were effected by the means of single fa^es. These termed 
the first society, among themselves; wHch eveiy day ^ded 
its limits and when it grew too large to subsist vnth. conr 
venimee in that pastoral sute, wherein the pal^cb appear 
to have lived, it necessarily subdivided its^ by van^ 
mierations into more. Afterwards, as agriculture mcreased, 
wHch employs and can maintain a much grater number of 
hands, migrations became less firequent; and various tnbes 
which had formerly separated, re-united ^ain; 
by compulsion and conquest, sometimes by ac^dent, md 

its formal beginning fiom any convention of mdividuals, 

1 1 Coinm., p. 47. 
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actuated by their wants and their fears; yet it is the sense of 
their weakness and imperfection that keeps mankmd together, 
that demonstrates the necessity of this umon; and that there¬ 
fore is the solid and natural foundation, as well as the cement 
of society: And this is what we mean by the original contract 

society; which, though perhaps in no instance it has ever 
been formally expressed at the first institution of a state, yet 
in nature and reason must always be understood and implied, 
in the very act of associating together; namely, that the whole 
should protect all its parts, and that every part should pay 
obedience to the will of the whole; or, in other words, uiat 
the community should guard the rights of each individual 
member, and that (in return for this protection) each indi¬ 
vidual should submit to the laws of the community; without 
which submission of all it was impossible that protection 

could be certainly extended to any.’ 

‘For when society is once formed, government results of 
course, as necessary to preserve and to keep that society in 
order. Unless some superior were constituted, whose 
commands and decisions all the members are bound to obey, 
they would still remain as in a state of nature, without any 
judge upon earth to define their several rights, and redress 
their several wrongs.*—^This far our Author. 

3. When leading terms are made to chop and change their Confusion 
several significations; sometimes meaning one thing, some - Jj f 
times another, at the upshot perhaps nothing; and tms in the ^ 
compass of a paragraph; one may judge what will be the 
complexion of the whole context. This, we shall see, is the 
case with the chief of those we have been reading: for 
instance, with the words ‘Society,’—‘State of nature,’— 
‘original contract,’—not to tire the reader with any more. 
‘Society,’ in one place means the same thing as ‘a state of 
nature’ does: in another place it means the same as ‘Govern¬ 
ment.* Here, we are required to believe there never was 
such a state as a state of nature: there we are given to imder- 
stand there has been. In like manner with respect to an original 
contract we are given to understand that such a thing never 
existed; that the notion of it is ridiculous: at the same time 

that there is no speaking nor stirrii^ without supposing there 
was one. 
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„ 4 irf Sodetv means i staU of nature. For if by‘a rfafe 0 / 

Soaety pid ' , ’ means anv thing, it is the state, I take it, men arc 

synonyfnous to a ff^jture a means au.j > 

SUM ofmturf -. supposed to be in, before they are under gouemment: the 

state miu quit when they enter into a state of govemineM; 
X,to../«. in whii were it not for gostenmieiit woold remain. 
haping existed. But by the word ‘society’ it is pl^ at one rime that e m^ns 

that state. First, according to him, comes society; then afer- 
wards comes government. ‘For when society, says our Author, 

‘is once formed, government results of course; as necxss^ to 
preserve and keep that society in or<^. —And agai^ inm«> 
diately afterwards,—‘A state m wkch a superior has W 
constituted, whose commands and decisions all the meinben 
are bound to obey,’ he puts as an explanation (nor is it an 

inapt one) ofa state of‘government’:^d i^css men were m a 

state of that description, they would st^ remam, he says, 
in a state of nature.’ By society, therefore, he means, once 
mote, the saiie as by a ‘slute of nature’ : he opposes it to gove^ 

menu And he speaks of it as a state which, m this sense, has 

is what he tells us in the begtog of the 

selni o^the two paragrapl.: but all 
^Pt Usted, society meant the same as f 

> Speak of^ 

i^S2;i:g-on » to ^r Im ^ 

formal begmliing. he tdis ns inunediatdy, diat he r^Mi^ e 

tormai 6^” " o whidi contract entered mto, a 

"II” ns to mSetstand, is dieteby ‘institntei' and 

have b^ same ^ 

« we nave seen Cot men, 

”” rSrC^rSpage.wonldW».-isas«e 



A State of nature 


existed, 


I 1 Comm., p. 47. 
4 1 Comm-, p- 47. 


* 1 Comm., p. 47. 
s 1 Comm., p. 48. 


* 1 Comm., p. 47. 

• 1 Comm., p. 48. 
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in wua they never were. So he expressly tells m. Tins 

‘notion.’ says he,‘of an actually erisd^^onnected suK 

which min have no judge to define to ti^^hd -d r^« 
tieir wrongs.) is too wild to be senously admitted, 
he admic it then himself, as he do« in his next ^ 
to understand, it seems, that he is bantering us . an . i 
next paragraph is (what one should not otherwise have take 

ft a thing, we are to under- 

Stand, that never had existence; perhaps not m any state. 
certainly therefore not in all. ‘Perkps. in no imtance, says 
our Author, ‘has it ever been formally expressed at the tirst 

institution of a state.’* 

8- Uhly, Notwithstandii^ all this, we must suppose, ^ 
seems, that it had in every state: ‘yet in nature and 
says our Author, ‘it must always be understood and implied. 

Growing bolder in the compass of four or five pages, where 
he is speaking of our own Government, he asserts roun y, 
that such a Contract was actually made at the first formation 

of it. ‘The legislature would be changed,’he says, from ^t 

which was originally set u^ by the general consent and funda¬ 
mental act of the society.’ ,, 1 . 

9. Let us try whether it be not possible for somethmg 

to be done towards drawing the import of these terms out o - contradictiotis- 
the mist in which, our Author h^s involved them. The word society distin 

‘Society,’ I think it appears, is used by him, ^d that w ithou t^»^^ 

notice, in two senses that are opposite. 






or a STATE OF SOCIETY, is put synonymous to a state of natihie; 
and stands opposed to government, or a state of government : 
in this sense it may be styled, as it commonly is, natural 
society. In the other, it is put synonymous to government, 
or a STATE OF government; and stands opposed to a state of 
NATURE. In this sense it may be styled, as it commonly is, 
political society. Of the difference between these two states, 
a tolerably distinct idea, I take it, may be given in a word or 
two. 


^ 1 Comm., p. 48. “ i Comm., p. 47. 
* 1 Comm., p. 46. ® 1 Comm., p. 52. 


® 1 Comm., p. 46. 
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fifea fl/poUtical 10. The idea of a natural society is a negative one. The idea 
fodety. ^ poUtical sodety is a positive one. ’Tis -with the latter, 

therefore, we should begin. 

When a number of persons (whom we may style sulyects) 
are supposed to be in the habit of paying obedience to a person, 
or an assemblage of persons, of a known and certain descrip¬ 
tion (whom we may call governor or governors) such persons 
altogether {subjects and governors) are said to be in a state of 
poUtical SOCIETY.^ 

Idea of natural 11. The idea of a state of natural sociErY is, as we have 
fociety. j negative one. When a number of persons are supposed 

to be in the habit of conversing with each other, at the sane 
rime fbat they are not in any such habit as mentioned above, 
they are said to be in a state of natural society. 

Diffiaihy of 12. If we reflect a Utde, we shall perceive, tha^ betw^ 
draurmg the line two States, there is not that explidt separation which 
the two definitions might teach one, at first 

sight, to expect. It is with them as with light and darkness: 
however distinct the ideas may be, that are, at first mention, 
suggested by those nanteSf the things diemsdves have no 
determinate bound to separate them. The drcumstance that 
been spoken of as constituting the difference between these 
two states, is the presaice or absence of an habit of obedience. 
This habit, accordingly, has been spoken of simply as present 
(that is as being perfectly present) or, in other words, we have 
spoken as if there were a perfect habit of obedience, in the 
one case: it has been spoken of simply as absent (that is, as 
beiim perfectly absent) or, in other words, we have spoken as 
if there were no habit of obedience at all, in the other. But 
neither of diese manners of speaking, perhaps, is stripy jtnt 
Few, in feet, if any, are the instances of dm habit^ 
perfectly absent; certainly none at all, of its beu^ 
present. Governments accordingly, in proportion as tte habit 
of obedience is more perfect, recede firom, m proportion as it 
is less perfea, approach to, a state of nature: md instances 

in which it shall be difficult to say 


1 V. infra-, par. 12, note t. 
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whether a habit, perfect, in the degree ia wHcj 
a government, it is deemed necessary it should 1 

subsist or not} 

, 1 1. A hdjnt is but aa assemblage of aets: under trfudi« 
wiiMt#!. for the present, vobmlarY foihearoiua. 
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A habit oftheSam then is an assemblage oiaOs 


fdbe£aia. 2. A habit of 

abcJtence, 

l. An «t (fobediaue is any act done in pursuance of an expression of ^ 

die part of some iMperior. ooeaum^. 


4, An act of pouncAL obedience (which is what is toe meant) is any act done * * * ^ 

in pursuance ofan expression ofwfll on the part of a person govemmg. 

5. An expresdon if wiU b eidicr purok or tads. ^d^oh^ 

6 A pmk expresdott of witt is that which b conveyed by the signs caHed 6 . A parole ^ 
„o^ds. presswn of will. 

7. A tadt expresdon if will b diat udiich b conveyed by any other signs 7. A tacit es^ 

Mdiatsoever: which none ate so efficacious as arts of pimtiliinoU annexed presnVm of will. 

m time past, to die 0 on~perfbrmance of acts of the same sort with those that 

are the olgects of the will that is in question. 

8 . A parole expression of the will of a snpenor is a eofnimnui. 8 . A conunanJ, 

9. When a tacit expression oftfae win ofa superior is supposed to have been 9. ^fictitious 

uttered, it may be styled ^Jictitiotis contfuand* command, 

10. Were we at liberty to coin words after the manner of the Roman 10. Commands 

lawyers, we ™ght say a ftiusp-command* quasHcotn* 

mands. 

11. The Statuih Law is composed of commands. The Common Law, of n. Ulustraiion 

—SlotMlr Law 

a Common Law 

■ 

12. An act which is die olgect of a command actual or fictitious; such an 12 . Duty — 
act, considered before it is performed, is styled a duty^ or a point of Aify. paint of duty, 

13. These definitions premised, we are now in a condition to give such an 13. Use of thi 

idea, of what is meant by the perfection or imperfection of a habit of obedience abo^e diain rf 
in a society as may prove tolerably ptedse. definitions. 

14. A period in the duration of the society; the number of persoits it is com-14. Hdbilof 

posed of during diat period; and the numto of points of duty incumbent on ofcedfence— 
each person bemg given;—die habit of obedience will be more or less perfect, measure of its 

in die ratio of the numb^ of acts of ohedreno? to those of Ssobedience. perfections. 

15. The habit of obedience in dns country appears to have been more 15 Iltusiration 
perfect in the time of die Saxons dian in that of d^ Britons: unquesdonably 

it is more so now than in die time of the Saxons. It is not yet so perfect, as 
wcD contrived and wen digested laws in time, it is to be hope^ may render it. 

But absolutely perfect, dll man ceases to be man, it never om be. 

A very ingenious instructive view of the progress of nadooSi from the 
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A perfect state 13, Qn these considerations, the supposition of a perfect 

of nature not ^ ^ r ^ 

more chimerica! ot, as It may be termed, a sute of soaety per- 

thm a perfect fectly natural, may, perhaps, be justly pronounced, what our 

Author for the moment seemed to think it, an extravagant 
supposition: but then that of a government in this sense pe^ect ; 
or, as it may be termed, a state of society pe^ectly political, a 
state of perfect political union, a state of perfect submission in 
the subject of petfect authority in the^orerMcr, is no less sod 


least perfect states of political union to that highly perfect state of it in which 
we live, may be found in Lord Kalms*s Historical Law Tracts, 


16. Political 
union or con¬ 
nection. 


16. For the conv’enience and accuracy" of discourse it may be of use, in this 
place, to settle the signification of a few other expressions relative to the same 
subject. Persons who, w'ith respect to each other, arc in a state of political 
society^ may be said also to be in a state of political union or connectiot\. 


17. Suimixfion 17. Such of them as are subjects may, accordingly, be said to be in a state of 
— subjection, submission, or of subjection^ vdxh. respect to governors: such as are governors in a 

state of authority with respect to subjects. 


18. SufrmiVsfan 18. When the subordination is considered as resulting originally from the 
~subjection will, or (it may be more proper to say) the pleasure of the party ^oremed, we 

rather use the word ‘swimfisianw’hen from that of the party govenun^, the 
word ^subjection.' On this account it is, that the term can scarcely be used with¬ 
out apology, unless "^ith a note of disapprobation: espeaally in this country, 
where the habit of considering the consent of the persons goyexnf (J as being in 
some sense or other involved in the notion of all lauful, that is, all commendable 
government, has gained so firm a ground. It is on this account, then, that the 
term ^subjection* excluding as it does, or, at least, not including such consent, 
is used commonly in what is called a bad sense: that is, in such a sepsc as, 
together ssith the idea of the object in question, conveys the accessary idea of 
disapprobation. This accessary idea, however, annexed as it is to the abstraa 
term ‘subjection,' does not extend itself to the conaete term ‘subjects'— a kind 
of inconsistency of which there are many instances in language. 


It is not a fam- ^ It is true diat every person must, for some time, at least, after his birth, 
ily union, hoio- necessarily be in a sutc of subjection with respect to his parents, or those who 
everperfea, that stand in the place of parents to him; and that a perfea one, or at least as near 
can constitute a to being a perfect one, as any that w’e see. But for all this, the sort of soaety 
political that is constituted by a state of subjection thus circumstanced, does not come 

enciety_ why up to the idea that, I believe, is generally entertained by those who speak of a 

^ political sodet>^ To constitute what is meant in general by that phrase, a 

greater number of members is required, or, at least, a duration^ capable of a lo^a 
continuance. Indeed, for this purpose nothing less, I t^e it, than an indejinm 
duration is required. A society, to come within the notion of what is originally 
meant by a political one, must be such as, in its nature, is not incapable of con¬ 
tinuing for ever in virtue of the principles which gave it birth. This, it is plain, 
is not the case with such a family soaety, of which a parent, or a . 
parents are at the head. In such a society, the only principle of umon which is 
certain and uniform in its operation, is the natural weakness of tho^ l 
memben that are in a state of subjection; that is, the children; a pmciple wnich 
has but a short and limited continuance. I question whether it be the case 
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14. A remark there is, which, for the more thoroughly 
clearing up of our notions on this subject, it m^y w pression. 

here to make. To some ears, the phrases, state of m^e, 

‘state of political society,’ may carry the appearance of being 
absolute in their s%nification: as if ^e condition of a man, or 
a company of men, in one of these states, or in the other, WCTe 
a matter that depended altogether upon themselves. But this 
jj not the case. To the expression state of nature, no more 
tliati to the expression ‘state of political society, can any 
precise tp eaning be annexed, without reference to a party 
different from that one who is spoken of as being in the state 
in question. This will readily be perceived. The difference 
between the two states lies, as we have observed, m the habit 
of obedience. With respect then to a habit of obedience, it 
can neither be understood as subsisting in any person, nor as 
not subsisting in any person, but with reference to some 
other person. For one party to obey, there must be another 
party that is obeyed. But this party who is obeyed, may at 
different times be different. Hence may one and the same 
party be conceived to obey and not to obey at the same time, 
so as it be with respect to different persons, or as we may say, to 
different objects of obedience. Hence it is, then, that one and the 
same party may be said to &e in a state of nature, and not to be 
in a state of nature, and that at one and the same time, 
according as it is this or that party that is taken for the other 
object of comparison. The case is, that in common speech, 
when no particular object of comparison is specified, all 
persons in general are intended: so that when a number of 
persons are said simply to be in a state of nature, what is 
understood is, that they are so as weU with reference to one 
another, as to all the world. 

even with a family society^ subsisting in virtue of collateral consangumity; 
and that for the like reason. Not but that even in this case a habit of ob^ence, 
as perfect as any we see examples oC may subsist for a dme; to wit, in virtue 
of die same moral principles which may protract a habit of filial obedience 
beyond the continuance of the physical ones which gave birdi to it: I mean 
afiecdon, gratitude, awe, the force of habit, and the like. But it is not long, 
even in tins case, before the bond of connecdon must either become imper¬ 
ceptible, or lose its influence by being too extended. 

These coosideradons, therefore, it wffl be proper to bear in mind in applying 
the defimdon of poHdcal soaety above given [in par. 10] and in order to recon¬ 
cile it widi what is said further on [in par. 17J. 
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Different 15. In the samc manner we may imdentahd, how the same 

Agrees of who is govemoT with respect to one man or set of men, 

may be stihject with respect to another: how among governors 
some may be in a perfect state of nature, with respect to each 
other: as the Kings of France and Spain: others, again, in a 
state oipefect subjection, as the Hospodars of Walachia and 
Moldavia with respect to the Grand Signior: othen, again, 
in a state of manifest but imperfect subjection, as the German 
States with respect to the Emperor: others, again, in sudi a 
state in which it may be diflacult to determine whether they 
are in a state of impefect subjection or in a pefect state of 
nature: as the King of Naples vith respect to the Pope.' 

77ie Mine person 16. In the Same manner, also, it may be conceived, without 
alternately in a entering into details, how any single person, bom, as all 

persons are, into a state of perfect subjection to his parents,* 
society with that is into a state of perfect poHtical society with respect to 
respect to differ- parents, may from thence pass into a perfect state of nature; 
ent societies. thence successively into any number of different 

states of political society more or less perfect, by passii^ into 
different societies. 

In the same poli- 17. In the same manner, also, it may be conceived how, in 

political society, the same man may, ssith respect to the 
same individuals, be, at different periods, and on different 
occasions, alternately, in the state of governor and subject: 
to-day concurring, perhaps active, in the business of issui^ a 
general command for the observance of the whole society, 
amongst the rest of another man in quality of Judge: to¬ 
morrow, punished, perhaps, by a particular command of that 
same Juc^e for not obeying the general command which he 
bimself (I mean the person acting in character of governor) 
had issued. I need scarce remind the reader how happily 
this alternate state of authority and submission is exemplified 
among ourselves. 

Hints of several 18. Here might be a place to state the different shares which 
topics that must ^j (f prpnt persons may have in the issuing of the samc com- 

bf passed by, ^ 


same persons 
alteniately 
governors and 
subjects, with 
respect to the 
same persons. 


^ The Kingdom of Naples b feudatory to the Papal See: and in toto of 
fcaltv. the King, at his accession, presents the Holy Father with a white hoi». 
The Royal vass^ sometimes treats his Lord hut cavalierly: but always sends 

him his white horse, 

* V. surra, par. 13, note. 
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mand: to explain the nature o(corporate action: to enumerate 
and distinguish half a dozen or more different modes in which 
subordination between the same parties may subsist: to dis¬ 
tinguish and explain the difierent senses of die words, ‘consent, 
‘representation,’ and others of coimected import: consent and 
representation, those interesting but perplexing words, sources 
of so much debate: and sources or pretexts of so much 
anim osity. But the limits of the present design will by no 
means admit of such protracted and intricate discussions. 

19. In the same mann er, also, it may be conceived, how The same society 

the same set of men considered among themselves, may at 

time be in a state of nature, at another time in a state oi and a state of 

government. For the habit of obedience, in whatever degree government. 

of perfection it be necessary it should subsist in order to con¬ 
stitute a government, may be conceived, it is plain, to suffer 
mtemiptions. At difierent junctures it may take place and 
cease. 

20. Instances of this state of things appear not to be unfre- Instance the 

quent. The sort of society that has been observed to subsist ° 

among the American Indians may afford us one. According 

to the accounts we have of those people, in most of their 
tribes, if not in all, the habit we are speaking of appears to be 
taken up only in time of war. It ceases again in time of peace. 

The necessity of acting in concert against a common enemy, 
subjects a whole tribe to the orders of a common Chief. 

On the return of peace ea<h warrior resumes his pristine 
independence. 

21. One difficulty there is that still sticks by us. It has been Charactenstk oj 
started indeed, but not solved—^This is to find a note of dis- 

tinction,—a characteristic mark, whereby to distinguish a 
society in which there is a habit of obedience, and that at the 
d^ee of perfection which is necessary to constitute a state of 
government, fi'om a society in which there is not: a mark, I 
mean, which shall have a visible determinate commence¬ 
ment; insomuch that the instant of its fiirst appearance shall 
be distinguishable firom the last at which it had not as yet 
appeared. Tis only by the help of such a mark that we can 
be in a condition to determine, at any given time, whether 
any given society is in a state of government, or in a state of 
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instant a neu^ 
society can be 
said to be 
formed, 
by drfecHon 
from a fomer. 


Tiii trirp- I C 3 I 1 fin^ HO suct nisrlcj X must confcssj sjxywlicrCi 
unless it be this; the establishment of names of office: die 
sippcarance of a certain mail ; or set of men, widi a certain 
i-^ to Tii^rlc them out as ol^ects of obedience, 
such as King, Sachem, Cacique, Senator, Burgomaster, and 
the like. This, I think, may serve tolerably well to distinguish 
a set of men in a state of pohtical union among themselves 
^om the some set of men not yet m such a state. 

Among persons 22. But suppose an incontestable political society, and that 
already in a formed; and from that a smaller body to break 

off; by this breach the smaller body ceases to be in a state of 

.. pohtical union wnth respect to the larger: and has thereby 

placed itself, with respect to that larger body, in a state of 

nature—What means shall we find of ascerta inin g the precise 

juncture at which this change took place? What sh^ be taken 

for the characteristic tnark in this case? The appointment, it 

may be said, of new governors with new names. But no 

such appointment, suppose, takes place. The subordinate 

governors, from whom alone the people at large were in use 

to receive their commands under the old government, are 

the same from whom they receive them under the new one. 

The habit of obedience which these subordinate governors 

were in with respect to that single person, we will say, who 

was the supreme governor of the whole is broken off 

insensibly and by degrees. The old nanies by wkch these 

subordinate governors were characterized, while they were 

subordinate, are continued now they are supreme. In this 

case it seems rather difficult to answer. 

23. If an example be required, we may take that ot the 

Dutch provinces ^ith respect to Spain. These provmc^ 
were once branches of the Spamsh monarchy. They have 
now, for a long time, been universally spoken of as mdepcn- 
dent states: independent as well of that of Spam as of every 
other They are now in a state of nature ^Tth resp^ to Spam. 
They were once in a state of pohtical umon with respect to 
Spaffi: namely, in a state of subjection to a single go^or ^ 

orecise time did these provinces cease to be subject to the 


\si, in case of 
defection by 
whole bodies, 
instance the 
Dutch pro¬ 
vinca. 
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King of Spain? This, I doubt, will be rather difficult to agree 
“‘’24 ‘suppose the aefection to have be^ not by 

Vinces, as in the instance just mentioned, but by a Imdtul ot 
fugitives, this augmented by the accession of other w^tives, wRom,- 
and so, by degrees, to a body of men too strong to be reduced, 
the difficulty will be increased still farther. At what precise 
juncture was it that ancient Rome, or that modem Venice, 

became an independent state? • • .u . 4 

25. In general then, at what prease juncture is it, that ^ 

persons subject to a government, become, by disot^dience, ^ ^ 

with respect to that government, in a state of nature? When w, uAm 
is it, in short, that a revolt shall be deemed to have taken 
place; and when, again, is it, that that revolt shall be deemed 
to such a degree successful, as to have setded mto independeme ? 

26. As it is the obedience of individu^ that constitutes a 
state of submission, so is it their disobedience that must con- 
stitute a state of revolt. Is it then every act of disobedience volt: 
that will do as much? The affirmative, certainly, is what can 
never be maintain ed: for then would there be no such tl^g 

as government to be found anywhere. Here then a distinc¬ 
tion or two obviously presents itself. Disobedience may be 
distinguished into conscious or unconscious’, and that, with 
respect as well to the low as to the fact.^ Disobedience that is 
unconscious with respect to either, will readily, 1 suppose, 
be acknowledged not to be a revolt. Disobedience again that 


1 Upoa recollection, I have some doubt whether this example would be 
found historically exact. If not, that of the defection of the Nabobs of Hindo- 
Stan m^y answer the purpose. My first choice fell upon the former j supposing 

it to be rather better known. 


A ' I. I ’ - 

* 1. Disobedience may be said to be uncattscious with resped to the fact ^ when * 
the party is ignorant either of his having done the act itself, which is forbidden _ _ .. 
by the law, or else of h is having done it in those cifcuttisiaitces^ in which alone it is - ^ 

forbidden. 


2 . Disobedience may be said to be untMsdous, with resp^ to xhc law; when 2- Dtsobtdtetut 
although he may know of his having done the act that is in reality forbidden, 
and that, tinder the circumstances in which it is forbidden, he knows not of its ^ 

being forbidden in these circumstances. 


3, So long as the business of spreading abroad the knowledge of the law 3. IHustration. 
continues to lie in the neglect in which it has lain hitherto, instances of dis¬ 
obedience unconscious with respect to the law, can never be otherwise than 
abundant. 
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is conscious with respect to both, may be Hkringnj^hed into 
secret and open; or, in other words, into fraudulent and forcible.^ 
Disobedience that is only fraudulent, will likewise, I suppose, 
be readily acknowledged not to amount to a revolt. 

27. The difficulty that will re main will concern such dis¬ 
obedience only as is both cottscious, (and that as well with 
respect to laio as fact,) and forcible. This disobedience, it should 
seem, is to be determined neither by numbers altogether (that 
is of the persons supposed to be disobedient) nor by acts, nor by 
intentions: aU three may be fit to be taken into consid^tion. 
But having brought the difficulty to this point, at this point 
I must be content to leave it. To proceed any farther in the 
endeavour to solve it, would be to enter into a discussion of 
particular local jurisprudence. It "would be entering upon 
the definition of Treason, as distinguished from Murder, 
Robbery, Riot, and other such crimes, as, in comparison 
with Treason, are spoken of as being of a more private 
nature. Suppose the definition of Treason settled, and the 
commission of an act of Treason is, as far as regards the 
person co mmi tting it, the characteristic mark we are in 
search of. 

28. These remarks it were easy to extend to a much greater 
length. Indeed, it is w^hat would be necessary, in order to 
give them a proper fiilness, and method, and precision. But 
that could not be done without exceeding the limits of the 
present design. As they are, they may serve as hints to such as 
<sha11 be disposed to give the subject a e 
examination. 


ore exact and regular 


29. From what has been said, however, we may judge 
w'hat truth there is in our Author’s observation, lhat ‘whai 
society* (understand natural society) ‘is once formed, govemt- 
ment’ (that is political society) (whatever quantity or d^;ree 
of Obedience is necessary to constitute political society) 
‘results of course; as necessary to preserve and to keep that 
society in order.’ By the words, ‘of course,' is meant, I suppose, 
constantly and immediately: at least constantly. According to 

' If examples be thought necessary. Theft may serre for an example of 
Jraudulait disobedience; Robbery of forcible. In Thefts Ac person of Ac dis¬ 
obedient party, and Ac aa of disob^ence, are boA endeavoured to be k^l 
secrec In Robbery, Ac act of disobeAence, at least, if not Ac person of him 
who disobcYS, is manifest and avowed. 
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this, political society, in any sense of it, ought long ago to 
have been established all the world over. Whether this be 
the case, let any one judge from the instances of the f^tten- 
tots, of the Patagonians, and of so many other barbarous 
tribes, of which we hear from travellers and navigators. 

30. It may be, after all, we have misunderstood his n 


mean¬ 


ing 


We have been supposing him to have been meaning to 
assert a matter of fact, and to have written, or at least begun, 
this sentence in the character of an historical observer', whereas, 
all he r»^ar>i - by it, perhaps, was to speak in the character of a 
Censor, and on a case supposed, to express a sentiment of appro¬ 
bation. In short, what he meant, perhaps, to persuade us of, 
was not that ‘government’ does actually ‘result from natural 
‘society’ I but that it were better that it should, to wit, as being 
necessary to ‘preserve and keep’ men ‘in that state of order, 
in which it is of advantage to them that they should be. 
Which of the above-mentioned characters he meant to speak 
in, is a problem I must leave to be determined. The distinc¬ 
tion, perhaps, is what never so much as occurred to him; and 
indeed the shifting insensibly, and without warning, from one 
of those characters to the other, is a failing that seems inveterate 
in our Author; and of which we shall probably have more 
instances than one to notice. 

31. To consider the whole paragraph (with its appendage) 
together, some thing , it may be seen, our Author struggles 
to overthrow, and something to estabhsh. But how it is 
he would overthrow, or what it is he would establish, are 
questions I must confess myself unable to resolve. ‘The pre¬ 
servation of mankin d,* he observes, ‘was effected by single 
families.’ This is what upon the authority of the Holy 
Scriptures, he assumes; and from this it is that he would have 
us conclude the notion of an original contract (the same 
notion which he afterwards adopts) to be ridiculous. The 
force of this conclusion, I must own, I do not see. Mankind 
was preserved by single families—^Be it so. What is there in 
this to hinder ‘individuals’ of those families, or of families 
descended from those families, from meetii^ together 
‘afterwards, in a large plain,’ or any where else, ‘entering into 
an original contract,’ or any other contract, ‘and choosing 
the tallest man,’ or any other man, ‘present,’ or absent, to be 
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their Governor? The ‘flat contradiction our Author finds 
between this supposed transaction and die ‘preservation of 
mankind by sii^le famili es/ is what I must own. myself 
unable to discover. As to the ‘actually existing unconnected 
state of nature’ he speaks of, ‘die notion of which,’ he says, 
‘is too wild to be seriously admitted,’ whether this be die 
case with it, is what, as he has given us no notion of it at all, 
’ cannot judgi 


Farther proofs of 32. Something 
the daftness of^^ 1 _... * 


fbnilies 


gives 


A general idea 
of its Aaracter, 


understand, ‘formed the first society.’ This is something to 
proceed upon. A society then of the one kind or the other; 
a natural society, or else a pohtical society, was formed. I 
would here then put a case, and then propose a question. 
In this society we will say no contract had as yet been entered 
into; no hahit of obedience as yet formed. Was this then a 
natural society merdy, or was it a political one? For my part, 
according to my notion of the two kinds of society as above 
explained, I can have no difficulty. It was a merely natural 
one. But, accordit^ to our Author’s notion, which was it? 
If it was already a political one, what notion would he give us 
of such an one as shall have been a natural one; and by what 
change should such precedent natural one have turned into 
this pohtical one? If this was not a pohtical one, then what 
sort of a society are we to understand any one to be which is 
pohtical? By what mark are we to distinguish it from a 
natural one? To this, it is plain, our Author has not giv^ 
any answer. At the same time, that to give an answer to it, 
was, if any thing, the professed purpose of die long pat^aph 

before us. , , j. - j 

33. It is time yhw passage of our Author were dismissed 

As ^TTinng the expressions of it are some of die most stnkii^ 

of those which the vocabulary of the subject furnishes, and 

these ranged in the most harmonious order, on a distant glance 

nothing can look frirer; a prettier piece of tinsel-work one 

shall seldom see exhibited from the show-glass of pohticd 

erudition. Step close to it, and the delusion vanishes. It is 

then seen to consist pardy of self-evident observatiom, and 

parti Y of contradictions ; partly of what every one knows 



















formation of government 


49 


already, and partly of what no one can understand at 

"“m Throughout the whole of it. what ^stresses me not 
the meeting with any positions such as, 

evident one.) that I can find a meanmg for. If I cm tod 
nothing positive to accede to, no more can I to co^^adict. 

Of this htter kind of work, indeed, there is the less to do for 
any one else, our Author himself havmg executed it, as we 

have seen, so amply. 

The whole of it is, I must confess, to me a nddle: more 
acute, by far, than I am, must be the Oedipus that can solve it. 
Happily, it is not necessary, on account of any time that 
folk)ws, that it should be solved. Nothing is concluded from 
it. For aught I can find, it has in itself no use, and none is 
made of it. There it is, and as well might it be any where 

else, or no where. • • „ .l , 


being 


takp it, really unsolvable 


V,. ...w it should be seen to be so. Feace may oy mis means uc 
restored to the breast of many a desponding student, who, 
now prepossessed with the hopes of a rich harvest of instroc- 
tion, makes a crime to himseffi of his inability to reap what, 
in truth, his Author has not sown. 

36. As to the Original Contract, by turns embraced and Original <^n- 
ridiciiled by our Author, a few pages, perhaps, may not be ^ ‘ • 
ill bestowed in endeavouring to come to a precise notion 
about its reahty and use. The stress laid on it formerly, and 
still, perhaps, by some, is such as renders it an object not 
undeservu^ of attention. 1 was in hopes, however, till I 
observed the notice taken of it by our author, that this 
chimera had been efiectually demolished by Mr. Hume.^ 

» 1. In the third Volume of his Tbbatisb on Human Natubb. ^ Nolww of the 

Our Author, one would think , had never so much as opened that celebrated Ongtnai ^on- 
book: of which the criminality in the eyes of some, and the merits in the eyes ^aclover^roum 
of others, have since been almost effaced by the splendour of more recent oy Mr. Hume. 
productions of the same pen. The magnanimity of our Author scorned, 
perhaps, or his circumspection feared, to derive instruction uom an enemy: 
or, what is still more probable, he knew not diat die subject had been so much 
as touched upon by that penetrating and acute metaphysician, whose works 
lie so much out of the beaten track of Academic reading. But here, as it 
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I think we hear not so much, of it now as formerly. The 
indestructible prerogatives of mankind have no need to be 
supported upon the sandy foimdation of a fiction. 

happens, there is no matter for such fears. Those men, who are most alarmed 
at the dangers of a free enquiry; those who ate most indmately convinced that 
the surest way to truth is by hearing nothing but on one side, will, I dare 
answer almost, find nothing of that which they deem poison in this third 
volume. I would not '^dsh to send the Reader to any other than this, which, if 
I recollect aright, stands clear of the objections that have of late been urged, 
with so much vehemence, against the work in generaL^ As to the two &st, 
the Author himself, I am inclined to think, is not ill disposed, at present, to 
join with those who are of opinion, that they might, without any great loss 
to the science of Hu man Nature, be dispensed with. The like might be said, 
perhaps, of a considerable part, even of this. But, after all retrenchments, 
there will still remain enough to have laid mankind under indelible obligations. 
That the foundariom of all virtiie are laid in utility^ is there demonstrate after 
a few exceptions made, with the strongest force of evidence: but I see not, 
any more than Helvetius saw% what need there was for the exceptions* 

I 2, For my own part, I svell remember, no sooner had I read that part of the 
J work which touches on this subject, than I felt as if scales had fallen from my 
eyes. I then, for the first time, learnt to call the cause of the people the cause of 

Virtue. 

Perhaps a short sketch of the w*andermgs of a raw^ but w^ell-intentioned 
mind, in its researches after moral truth, may, on this occasion, be not xmusefiil: 
for the histoiy’ of one mind is the history of many. The writings of the honest, 
but prejudiced, Earl of Clarendon, to w^hose inte^ty nothing was wanting, 
and to w’hose wisdom little, but the fortune of living something later; and the 
contagion of a monkish atmosphere; these, and other concurrent causes, had 
lifted mv infant atlcctioiis on the side of despotism. The Genius of the place I 
dw'elt in, the authority of the state, the voice of the Chmch in her solemn 
offices; all these taught me to call Charles a hlarcyr, and his opponents rebels. 

I saw innovation, where indeed innovation, but a glorious innovation, was, 
L t7;«th.tand him. I saw falsehood, where indeed fel^oodwas. 

in their disavowals of inn ovation. I saw s elfishn ess, and an obedience to the 
call of passion, in the efforts of the oppressed to rescue them^ves from oppi^ 
sion I saw strong coimtenance lent in the sacred writings to monaidiic 
eovemment: and none to any other. I saw passive oMiena deep stamped 
with the seal of the Christian Virtues of humiUty and seff-denial. . . 

Conversing with Lawy’ers, I found them full of the virti^ of meir C^ginal 
Contract, as a redpe of sovereign efficacy for recondli^ the acadra^ 
sitv of resistance with the general duty of submission. Tim of ffiars ^ 
administered to me to calm my scruples. But my unpracti^ stonuch 
against their opiate. I bid them open to me that page 

solemnization of this important contract was forded* They ffirunk ^ 

has done, confess the whole to be a ficoon. This, methough^ look^^ 1 
seemed to me the 

the^aracterisric of truth to need no proof but truth. Have Y®" J 

purpose, ffidulge yourselves in the Hcence of supposmg that to be true which 

a Bv Dr. BEirra, in his Essay on the Immutabtlity of TruA. 
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E 3Si*f 

of Fi.,Jis "w over: m- 

to be set on foot, be censured and 

to introduce any iieiv one, would be new a crime, for wkd 
reason there is much daup, without any use 

has raised mankind in a manner to a level with each ^Ae 
in comparison of what they have been m any former time 
nor is any man now so far elevated above his fellows, as ^at 
he should be indulged in the dangerous licence of cheatmg 

Wnre i«. in the character of an This had a 


J momentary 



argumentum ad hontinem coming when it did, an 

as it was, it succeeded to admiration* i u 

That compacts, by whomsoever entered into, ought to be 

kept;—^that men are hound by compact, are proposmons 

which men, without knowing or enquiring why, were ms- 

posed universally to accede to. The observance of promise 

they had been accustomed to see pretty constantly enforce . 

They had been accustomed to see Kings, as well as omers, 

behave themselves as if bound by them. This proposioon, 

then, ‘that men are bound by compacts;* and this other, that, 

if one party performs not his part, the other is released from 

his,* b<* ing propositions which no man disputed, were 

propositions which no man had any call to prove. In theory 

they were assumed for axioms i and in practice they were 

not, and as well may you suppose that proposition itself to be which you 
wish to prove, as that other whereby you hope to prove it,’ Thus contmued 
I unsatisfying, and unsatisfied, till I learnt to see that utility ibc test and 
measure of all virtue; of loyalty as much as any; and that the obUgation to 
minister to general happiness, was an obligation paramount to md mclusivc 
of every other, Havinc thus got the instruction I stood in need of, I sat down 
to nS my profit of it, I bid adieu to the original contract: and 1 left it to 
AM,mritli tViiC T^tfU who could think thev needed it. 
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Terms of die 
supposed con^ 
tract st42ted. 


observed as rules.^ If, on any occasion, it was thought proper 
to make a show of proving them, it was rather for form’s 
tlian for any tVimg else: and that, rather in the way of 
memento or instruction to acquiescing auditon, than in the 
way of proof against opponents. On such an occasion the 
common place retinue of phrases was at hand; Justice, Right 
Reason required it, the Law of Nature commanded it, and so 
forth; all which are but so many ways of intimating dut a 
man is firmly persuaded of the truth of this or that moral 
proposition, though he cidier thinks he tieeJ not, or finds he 
ain’t, tell why. Men were too obviously and too generally 
interested in the observance of these rules to entertain doubts 
concerning the force of any arguments they saw employed 
in their support.—^It is an old observationhow Interest smooths 

the road to Faith. 

39. A compact, then, it was said, was nude by the King 
and people: the terms of it were to this effect. The people, on 
their part, promised to the King 3 . general obedience. The King, 
on his part, promised to govern the people in su(h a particular 
jrtcinner always, as should be subservient to iheir happiness. 

I insist not on the words: I undertake only for the sense; 
as fkr as an imaginary engagement, so loosely and so vanously 
worded by those who have imagined it, is capable or my 
decided signification. Assuming dien, as a genem rule, 
promises, when made, ought to be observed; and, ^ a Mint 
o( feet that a promise to this effect in particular had been 
made by the p^arty in question, men were more ready to 
deem themselves qualified to judge when it was such a 
promise was broketi, than to decide directly and avowedly on 
• die debate question, when it was that a Kii^ acted so 
in opposition to the happiness of his people, that it were better 

no longer to obey him. .1 

40. It is manifest, on a very htde connderatio^ ttot 
nothing was gained by this manoeuvre after ah: no diffimty 

by it It was still and ^t « 

ever that the question men studied to avoid Aould be 
mined, in order to determine the question they thoug 0 

4 compact, or ^ A comp<.ct or contra (for the wo t.^r^ on 


Stated thtisgene- 
rally, it could 
not dispense men 
Jrom entering 
into the question 
of utilin% as 
was irtteruied^ 
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substitute in its room. It was 

whether the King in question had, or lud not acte ^ 
opposition to the happiness of ^ w£dier the 

broken. For wh^was the supposed purport of tlm promise. 

It was no other than what has just been mentioned. ^ 

41. Let it be said, that part at l^t of this promise ^ njle >« 

was laid down for his conduct, by means of tks suppo^ j 
of a promise, than that other loose and general go^^ ^ 

means, it is the letter of the Law that forms the tenor of the 

Now true it is, that the governing in opposition to Laj^ ^ 
one way of governing in opposition to the happiness o e 
people: the natural effect of such a contempt of the Law 
beii, if not actually to destroy, at least to threaten w’lth 
destraction, all those rights and privileges that ^e 
on if rights and privileges on the enjoyment of wluch ^at 
happiness depends. But stiU it is not this t^t can be safely 
taken for the entire purport of the promise here m quesnon: 
and that for several reasons. First, Because the most n^ 
cHevous, and under certain constitutions the most feanble, 
method of governing in opposition to die happiness of the 
people, is, by setting the Law itself in opposition to tl^ir 
happiness. Secondly, Because it is a case vtiy conceivable, that 
a T^ing may, to a great degree, impair the happiness of 
people wdthout violating the letter of any single Law'. Thirdly, 
Because extraordinary occasions may now and then occur, 
in which die happiness of the people may be better promoted 
by acting, for the moment, in opposition to the La.w, than m 
subservience to it. Fourthly, Because it is not any single violation 
of the Law, as such, that can properly be taken for a breach of 
his part of the contract, so as to be understood to have 
released the people from the obligation of performing theirs. 
For, to quit the fiction, and resume the language of plain 
truth, it is scarce ever any single violation of the Law that, by 
being submitted to, can produce so much mischief as shall 
surpass the probable mischief of resisting it. If every single 


it. 
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Sor is it 
an original 
indepatdent 
principle. 



Sor can it sen*e 


instance whatever of such a violation were to be deemed an 
dissolution of the contract, a man who reflects at all 
would scarce find anywhere, I believe, under the sun, that 
Government which he could allow to subsist for twenty years 
together. It is plain, therefore, that to pass any sound det^on 
upon the question which the inventors of this fiction substi¬ 
tuted instead of the true one, the latter was still necessary to 
be decided. All they gained by their contrivance was, the 
convenience of decidii^ it obliquely, as it were, and by a 
side wind—that is, in a crude and hasty way, without any 

direct and steady examination. 

42. But, after all, for what reason is it, that men ought to 
keep their promises? The moment any intelligible reason 
is given, it is this: that it is for the advantage of society they 
should keep them; and if they do not, that, as far as punish- 
tnent will go, they should be wade to keep them. It is for the 
advantage of the whole number that the promises of ea^ 
individual should be keptt and, rather th a n they should not 
be kept, that such individuals as fiul to keep them should be 
punished. If it be asked, how this appears? the answer is at 
hand:—Such is the benefit to gain, and mischief to avoid, by 
keeping diem, as much more t han compensates the mischief 
of so much punishment as is requisite to oblige men to it 
Whether the dependence of hen^t and mischief (that is, of 
pleasure and pain) upon men’s conduct in this behalf, be as 
here stated, is a question of factj to be decided, in the same 
m^SXt all other questions of &ct are to be decided, by 

testimony, observation, and experience.^ 

43. This then, and no other, being the reason why mm 


may be better 
prooeJ without 
it. 


that 


1 The importance which the observance of promises ts of to ^ 
of society, is placed m,a very striking and sausfecto^ 

apologue of MosrtSQUiEU, entided The History of the rrogh^ ^ 

iSs-to are a people who pay no regard to promises. By ^ 

pj^sl after defiiLg a Law to a 

OT dds head is the fible of die Troglodytes than the pseudo-meopnysi 
sophistry of the Esprit its Loix ! 

» Sec the Collection of his Works. 
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“ SdInZ tScte 

udiversaUy) abstm ftom all 
short so Img as the prMIe mischiefs 

whSe body togeAer, it is “'kilK wKd 
is their interest, and no longer. This being th , 
of saving of the one, that he promised so to govern , ot the 

other! tkt they promised so to obey, when the fact is other- 

• n 

^ • • kU-4. it, «-hi« rrtiintrv according to ancient Corona- 

44. True it IS, that, in this county, & tion-oath does 

forms, some sort of vague promhe o(good government is ma ^ 

bv Kings at the ceremony of their coronation; and let the the notion of tt. 
acclamations, perhaps given, perhaps not given, by chance 

persons out of the surrounding multitude be construed m o a 
promise of obedience on the part of the whole multitude, that 
whole multitude itself, a small drop collected together by 
chance out of the ocean of the state: and let the two promises 
thus made be deemed to have formed a perfect compact:— 
not that either of them is declared to be the consideration ot 

tJic otlicr ^ 

45. Mie the most of to concession, 

there is, by which every reflecting man may satisfy stand against 

I think, bevond a doubt, that it is the consideration of utibty, that cffUty: 
and no other, that, secretly but unavoidably, has governed hs 
judgment upon all these matters. The experiment is easy md of c 

decisive. It is but to reverse, in suppositiori, in the first place ^Irom/w. 
the import of the particular promise thus feigned, in the next 
place, the efiect in point of utility of the observance of 
promises in general. —Suppose the King to promise that he 
would govern his subjects not according to Law; not in the 
view to promote their happiness: would this be binding 
upon himl Suppose the people to promise they would obey 
him at all events, let him govern as he will; let him govern 
to their destruction. \C^ould this be binding upon them? 

Suppose the constant and universal effect of an observance 

^ V. supra, par. 38, note, p. 52, 
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ot promises were to proauce mtscniej, wouia it tnen be men s 
duty to observe them? Would it then be right to make Laws, 
and apply punishment to oblige men to observe them? 

46, ‘No;’ (it may perhaps be replied) ‘but for this reason; 
among promises, some there are that, as every one allows, 
are void; now these you have been supposing, are unques¬ 
tionably of the number. A promise that is m itself void, 
cannot, it is true, create any obligation. But allow the 
promise to be valid, and it is the promise itself that creates the 
obligation, and nothing else.’ The fallacy of this argument 
it is easy to perceive. For what is it then that the promise 
depends on for its validity! what is it that beii^ present makes 
it valid! what is it that beii^ wanting makes it void! To 
acknowledge that any one promise may be void, is to acknow¬ 
ledge that any other is binding, it is not merely because it is a 
promise. That circumstance then, whatever it be, on which 
the validity of a promise depends, that circumstance, I say, and 
not the promise itself must, it is plain, be the cause of the ohh- 
gation on which a promise is apt in general to carry with it. 

47. But farther. Allow, for argument sake, what we 
have disproved: allow that the obligation of a promise is 
independent of every other: allow that a promise is bindii^ 
propria vi —^Binding then on whom? On him certainly who 
makes it. Admit rhis ; For what reason is the same individual 
promise to be binding on those who never made it? The Eii^, 
jijty years ago, promised my Great-Grandfather to govern him 
according to Law: my Great-Grandfather, fifty years ago, 
promised the King to obey him according to Iaw. The 
King , just now, promised my neighbour to govern him 
according to Law: my neighbour, just now, promised the 
King to obey him according to Law.—^Be it so—^What ate 
these promises, all or any of them, to tne! To make answer 

this question, some other principle, it is manifest, must-be 
to, than that of the intrinsic obligation of promises 

upon those who make them. 

U 48. Now this other principle that still recurs upon us, what 

other can it be than the principle of utiuty? The prindple 
which furnishes us with that reason, which alone depends not 
upon any higher reason, but which is itself the sole and aU- 
sufl&cient reason for every point of practice whatsoever. 


resorte' 























CHAPTER n 


FORMS OF GOVERNMENT 

1. The contents of the whole digression we are examh^g, 
were distributed, we may remember, at the outeet ot this 
Essay, into five divisions. The first, relative to e rnaniwr 
in which Government in general was fornied, has already 
been examined in the preceding chapter. The next, relaave 
to the different species or forms it may assume, comes now to 

object dut strikes us in this >li™ion of out^M^ 
subject is the theological flourish it sets out with. In God 
may be said, though in a pecuhar sense, to be our Author s 
strength. In flieology he has found a not unfrequent somce, 
of ornament to divert us, of authority to overawe us, from 

sounding into the shallowness of his doctrine. 

3. That governors, of some sort of other, we must have, 

is what he has been shewing in the manner we have seen m fotmd fm 

the last chapter. Now for endowments to qualify them for the thm. 
exercise of ieir function. These endowments then, as if it 
were to them shew the brighter, and to keep them, as 
much as possible, from being soiled by the rough hands of 
impertinent speculators, he has chosen should be of aethereal 
texture, and has fetched them from the clouds. 

‘All mankind,’* he says, ‘will agree that government should 
be reposed in such persons in whom those quahties are most 
likely to be found, the perfection of which are amoi^ the 
attributes of Him who is emphatically styled die Supreme 
Being: the three great requisites, I mean, of wisdom, of 

goochiess, and of power. 

But let us see the whole passage as it stands— 

4. ‘But as all the members of Society,’ (meaning natural ^ 

Society) ‘are naturally equal,’ (i.e. I suppose, with respect to 

^ This is what there would be occasion to shew at large, were w^t he 
says of Law in general^ and of the Laws of nature^ a^d r^el(Uiort in particular, 

to be examined, 

* 1 Comm,, p. 48, 


57 











58 


A FRAGMENT ON GOVERNMENT 


f 

political power, of which none of them as yet have any) ‘it 
may be asked,’ (continues he) *in whose hands are the reins 
of government to be intrusted? To this the general answer 
is easy; but the application of it to particular cases, has occa¬ 
sioned one half of those mischiefs which are apt to proceed 
from misguided political zeal. In general, all manlcjtid ^yifl 
agree that government should be reposed in such persons 
in whom those qualities are most likely to be found, die 
perfection of which are among the attributes of Him who is 
emphatically styled the Supreme Being; the three grand 
requisites, I mean, of wisdom, goodness, and of power: 
\visdom, to discern the real interest of the community; good¬ 
ness, to endeavour always to pursue that real interest; and 
strength or power, to carry this knowledge and intention into 
action. These are the natural foundations of sovereignty, 
and these are the requisites that ought to be found in every 
well-constituted frame of government.’ 

5. Every thing in its place. Theology in a sermon, or a 
catechism. But in this place, die flourish we have seen, mig li t^ 
for every purpose of instruction, have much better, it should 
seem, been spared. What purpose the idea of that tremendous 
and incomprehensible Being thus unnecessarily introduced 
r^n answer, I cannot see, unless it were to bewilder and 

the reader: as it seems to have bewildered and 


entranced the writer. Beginning thus, is beginning at the 
wrong end: it is explaining ignotttm per ignotius. It is not from 
the attributes of the Deity, that an idea is to be had of any 
quahties in men: on the contrary, it is from what we see of 
die quahties of men, that we obtain the feeble idea we 
ran frame to ourselves, of the attributes of the Deity. 

6. W^e shall soon see w hether it be Hght or darkness our 
Author has brought back from this excursion to the clouds. 
The qualifications he has pitched upon for those in whose 
hands Government is to be reposed we see are three: wisdom, 
goodness, and power. Now of these three, one there is which, 
I doubt, will give him some trouble to know what to do 
with. I mean that of Power : which, looking upon it as a jewel, 
it should seem, that would give a lustre to the royal diadem , 
he was for importing from the celestial regions. In heaven, 
indeed, we shall not dispute its being to be found; and that at 
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^juncture, alike. Bat the pataUel, 1 doub, 

In the earilv eovemors in question, or, to speak m 
properly, candidates for government, by the very 

Pwer is that very quality which, m consideta^ of te 
other quahties, which, it is supposeJ, ate possessea by the 

already, they are now waiting to receive. noMcalPowtr, either 

power: the only sort of power our Author could mem „ 
die only sort of power that is here in question, 
farther on we shall find him speakmg of tbs endowment as 
bemg possessed, and that m the bghest degree, by a Kmg, a 
single person. Natural power therefore, mere orgamcal 
power, the fkulty of giving the hardest blows, can never, 
it is plam, be that wMch he meant to number among ttie 

attributes of this godlike personage. ^ ,. 1 , li« 

8. We see then the dilemma our Author s theology has 
brought him mto, by putting him upon reckonmg power ud as he attr 
amoL the qualifications of bs candidates. Power is eidier huus n. 

natural or political Political power is what they ^ot have 
bv the supposition: for that is the very thmg that is to be 
aeated, and wbch, by the establishment of Government, 
men are gobg to confer on them. If any, then, it must be 
natural power; the natural strength that a man possesses of 
himself without the help of Government. But of this, then, 
if this be it, there is more, if we may beUevc our Author, 
m a smgle member of a society, than m that member and 

all the rest of the society put together.^ 

9. This difficulty, if possible, one should be glad to see Whit a is rf 
cleared up. The truth is, I take it, that m what our Author has "“y* 

said of power, he has been spealdng, as it were, by anticipa¬ 
tion: and that what he means by it, is not any power of eidier 
Win d actually possessed by any man, or body of men, at the 
juncture he supposes, but only a capacity, if one may call it 
so, of retaining and putting mto action poUtical power, when¬ 
soever it shall have been conferred. Now, of actual power, 
the quantity that is possessed is, m every case, one and the 


* V. infra, par. 32, p. 66. Monarchy, which is the government of one, ‘is 
the most powerful form of government,’ he says, ‘of any:’ more so than 
Democracy, which he desciiba as bemg the Government of all. 
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And for what 
reason. 


Heterogeneous 
contents of the 
next oara^apl 


The paragraph 
redted. 


same: for it is neither more nor less than the supreme power. 
But as to the capacity above spoken of, there do seem, indeed, 
to be good grounds for supposing it to subsist in a higher 
degree in a man than in a body. 

10. These grounds it will not be expected that I should 
display at large: a slight sketch will be sufficient.—^The efficacy 
of powrer is, in part at least, in proportion to the promptitude 
of obedience: the promptitude of obedience is, in part, m 
proportion to the promptitude of command:—command is 
an expression of will: a will is sooner formed by one than 
many. And this, or something like it, I take to be the plain 
English of our Author’s metaphor, where he tells us,^ as we 
shsffi see a little farther on,* that ‘a monarchy is the most 
powerful’ [form of government] ‘of any, all the sinews of 
government being knit together, and united in the hands of 
the prince.’ 

11. The next paragraph, short as it is, contains variety of 
matter. The first two sentences of it are to let us know, that 

' with regard to the manner in which each of the particular 
governments that we know of have been formed, he thinks 
proper to pass it by. A third is to intimate, for the second time, 
that all governments must be absolute in some hands or other. 
In the fourth and last, he favours us with a very comfortable 
piece of intelligence; the truth of which, but for his averment, 
few of us perhaps would have suspected. This is, that the 
qualifications mentioned by the last paragraph as requisiU 
to be possessed by all Governors of states are, or at least once 
upon a time were, actually possessed by them: i.e. according 
to the opinion of somebody; but of what somebody is not 
altogether dear; whether in the opinion of these Governors 

themselves, or of the persons governed by. them. 

12. ‘How the several forms of government we now see 
in the world at first actually began,’ says our Author, is matter 
of great uncertainty, and has occasioned mfimte disputes. 
It is not my business or intention to enter into any of diem. 
However they began, or by what right soever they subtist, 
there is and must be in all of them a supreme, irresistible, 

absolute, uncontrolled authority, in which the jura ^mmi 

riahtx of sovereieutv. reside. And this authority 


1 Comm.* p. 50. 


« Par. 32. 
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01 


u pUcca m tho* " I" 

“• Lit ATPROBATION) the qualities 

fe^Si” L suprema^, «^om, gootbets, and power, are 

a j, wnrd founts' whcAct Aose who became the ^ 
by Ae rio„, or Aose who became Ae„ (tall 

onvemed or both together, is what I woul n ^ vv. “* 

fn determine For aught I know he may have meant preferenu. 

lu Z *AeLtdy inclined to sipect U, Aat in onr 

of Athens md Sparta, of which we read so much at school 
and at college, consisting each of several score of miles square, 
representedf at the time this paragraph was wntog, the 
wLle universe: and the respective sras of Solon and Lycurgus, 

the whole period of the histoi^ of those • >_ Reasomjor iup- 

14. The words ‘founders, — opmion, — approjiation, 

in short the whole complexion of the sentence is st^h ^ haue txen th, 

brings to one’s view a system of government utterly different me^ws c/i . 

from the generality of those we have before our eyes, a 

system in which one would think neither capnce, nor violence, 

nor accident, nor prejudice, nor passion, had any slme: a 

system uniform, comprehensive, and simultaneous, planned 
vdth phlegmatic deUberadon; established by full and general 
assent: such, in short, as, according to common imagination, 
were the systems laid down by the two sages above- 
mentioned. If this be the case, the object he had m mmd when 
he said Founders, might be neither Governors nor govermrf, 
but some neutral person: such as those sages, chosen y they 
were in a manner as umpires, might be considered with 
regard to the persons who, under the prior constitution, 
whatever it was, had stood respectively in tiiose two relations. 

15. All this, however, is but conjecture: In the proposition ^ ^ 
itself neither this, nor any other restriction is expressed. It is 
delivered explicitly and emphatically in the character of an sumca. 
universal one. ‘In all OF them, he assures us, this authority, 

(the supreme authority) *is placed in those hands, wherein, 
according to the opinion of the founders of such respective 
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states, these ‘qualities of wisdom, goodness, and power,’ are 
the most likely to be found.’ In this character it cannot but 
throw a singular light on history. I can see no end, indeed, 

[ually 

edrfving. When the Spaniari 
of the empire of Mexico, a vulgar politician might suppose 
it was because such of the Mexicans as remained imextermin- 
ated, could not help it. No such thing—It was because the 
Applied to par- Sp aniar ds were of ‘opinion or the Mexicans themselves were 
tuiilar instartces. q£ ‘opinion’ (which of the tv’o is not altogether dear) that 

in Charles V, and his successors, more goodness (of which 
they had such abundant proofi) as well as wisdom, was 
likely to be found, than in all the Mexicans put together. 
The same persuasion obtained between Charlemagne and 
the German Saxons with respect to the goodness and wisdom 
of Charlemagnebe ween William ^e Norman and the 
Pnglidr Saxons:—between Mahomet II and the subjects of 
John Paleologus:—^between Odoacer and those of Augustulus: 
—between the Tartar Gii^jskan and the Chinese of his time: 
—between the Tartars Chang-ti and Cam~ghi, and the 
Chinese of their times-.-bew^ecn the Protector Cromwell 
and the Scotch:—between C*sar and the Gauls:—in short, 
between the Thirty Tyrants, so called, and the Atheni^, 
whom our Author seems to have had in view:—to mention 
these examples onlv, out of as many hundred as might be 
required. All this, if we may trust our Author, he hp the 
‘goodness' to beUeve: and by such lessons is the penetration 
students to be sharpened for piercing into the depths of 

Caieral conttitts <1. . 

16“”so mud. for the inttoduaory j«ragraph.-Thc mdn 
reUiing to the ^ q£ subject is treated of in six others: the general 

contents of w hich are as follow’. , ^ r c 

17. In the first he tells us how many different fonm ot 

government there are according to the division of the 
ancients: which division he adopts. These are three. 

Monarchv, Aristocracy’, and Democracy. 

18. The next is to tell us, that by the sovereign power he 

means that of 'making laws. i j- j 

19. In a third he gives us the advantages and disadvantages 

nf these three different forms of government. 


sutjrct cf this 
chapter. 

Of the first 

paragraph. 


Secend, 


Third. 
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20. In a fourth he teUs us that these are aU the ancients Fourth. 

*2^A** fto kU us that A. British font, of 8— 
is iiffctatt fom each of Aem; h^ a comhimoou of Jl, 

”tfrrs^.trsrh: sh^s»coAd^o,.-. 

possess these advantages, if, instead of bemg w , 

Soy it. These two last it will be sufficient here to mention. 
to examine them be ffie task o our next c p * , ^ Definitions of 

power of making Laws is lodged m the hands ol a sing^^ 
member of the state m quesuon. Anstocracy k 

in the hands o( several members. Democracy is that form of 
government in which the power of makmg laws is lodged 
lie hands of ‘all’ of them put togcffier. These, ° 

our Author, are the definitions of the ancients; and ffiese 
therefore, without difficulty, are the defimtions of our 

24. ‘The pohtical writers of antiquity,’ says he, will not ^ 

allow more than three regular fonm of government; the 

first, when the sovereign power is lodged in an aggregate 
assembly, consisting of all the members of a commumty, 
which is called a Democracy; the second, when it is lodged 
in a council composed of select members, and then it is styled 
an Aristocracy; the last, when it is entrusted m the hands of a 
single person, and then it takes the name of a Monarchy. 

All offier species of governments they say are either corrup¬ 
tions of, or reducible to these three. i • ^ , 

25. ‘By the sovereign power, as was before observed, is Md the next. 

meant the iriaking of laws; for wherever that power resides, 
all others must conform to, and be directed by it, whatever 
appearance die outward form and administration of me 
government may put on. For it is at any time in the option 
of the legislature to alter that form and administration by a 
new edict or rule, and to put the execution of the laws into 
whatever hands it pleases; and all the other powers of the 
sta te must obey the legislative power in the execution of their 
several functions, or else the constitution is at an end. 
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Howheasagns 26. Having thus got dirce regular simple forms 
them their re- ( tVii«: anomalous complex one of our own 


cations. 


question) and just as many qualifications to divide among 
them; of each of which, by what he told us a while ago, 
each form of Government must have some share, it is easy to 
see how their allotments will he made out. Each form of 
Government will possess one of these qualities in perfection, 
its chance, if one may say so, for its share in the two 



others. 


All appearing 
equally eligible 
in his uiew of 
than. 


27. Among these three different forms of Government 
then, it should seem according to our Author’s account of 
them, there is not much to choose. Each of them has a 
qualijicatioti, an endoiment, to itself. Each of them is com¬ 
pletely characterized by this qualification. No intimation is 
given of any pre-eminence among these qualifications, one 
above another. Should there be any dispute concerning the 
preference to be given to any of these forms of government, 
as proper a mefiiod as any of sett ling it, to judge from this 
view of them, is that of cross and pile. Hence we may infer, 
tfiat all the governments that ever were, or will be (except a 
very particular one that we shall come to presently, that is to 
say our own) are upon a par; that of Athens wnth that of 
Persia; that of Geneva with that of Morocco; since they are 
all of iem, he tells us, corruptions of, or reducible to,’ one 
of these. This is happy. A legislator cannot do amiss. He 
may save himself the expense of thinking. The Aoice of a 
king was once determined, we are told, by the neighing of a 
ho^. The choice of a form of Government might be 

determined so as well. . 

28. As to our own form of government, however, tto, it 

is plain, being that which it seemed good to take for 4e theinc 

of his paneg)Tic, and being made out of the other three, w 

possess the advantages of all of them put together; and that 

wthout any of the disadvantages ; the disadvantages vanishing 

at the word of command, or even without it, as not being 

suitable to the purpose. ,. , . i i 

ContrjdktUm he 29. At the end of the paragraph which giv« us the aWe 
falU into, in ^pfini nons. one observation diere is that is a little puzzlu^. 


How to the 
British const^ 
tution. 


sorts 
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to>e but corrupriom of 

essence of these several forms of government, ^ 

Jways remember, is f J number of the 

dK «iele of 5 „le those in whose 

of r^ be': 

kn.een o«e and all to al/, then is it an Aristocracy No^ Aen 

than all, is neither one nor all, nor anything bew^n one 

of thtte tLi? If not, we must look for Je corrupoon 
somewhere else: Suppose it were m our Author s rea^n. 

30. Not but that we may meet, indeed, with sever 
hard-worded names for forms of Government : but mes 

ixames were only so many names fo^f 
three. We hear often of a Tyr^ny : but this is ne^er more 

nor less than the name a man gives to our Author s Monarchy, 
when out of humour with it. It is still the government oI 
number one. We hear now and then, too, of a sort of Govern¬ 
ment called an Oligarchy: but this is nather more nor less 
dian the name a man gives to our Author s Anstoaaq', m 
the same case. It is still the Government of some n^^r 
or other, betivem one and all. In fine, we hear now and men 
of a sort of government fit to break one s teeth, called 
(Irhlo/raaf: but this is neither more nor less than the nam 


le a 


1 Bv the laws of Germany, such and such states are to furnish so many 

moTto Ac general army of Ac empire: some of Aem so many 
half- oAers, so many and one Aird; oAers again, if I mistake not, so man> 
and one fourA. One of Acse half third-part, or qua^-m<^ suppose, 
possesses himself of Ae Government: here thra we have a kmd of corruption 

of a Monarchy. Is this what our AuAor had m viw? 

* A more suitable place to look for corruption in, if we may take his own word 
for it. Acre cannot be. ‘Every man’s reason,’ he assures us.> is corrupt - md 
not only that, but ‘his understanding full of ignorance and mor. Witn 
regard to it were as weE not to be too posidvc: but sa-iA regard to a 

man’s sclt what he tells us from cxpcncnce, it would he ill manners to dispute 

with him. 

a I Comm., p. 41, 


£ 
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Qiw/i/imrion5 

ilu three 
foTTitSt how 
allotted—the 


man gives to a Democracy in the same case. It is still that sort 
of government, which, according to our Author, is the 

Government of all. _ ' 

31. Let us now see how he has' disposed of his three qualifi¬ 
cations among his three sorts or forms of Govern ment . 
Upon Monarchy, we shall find, he has bestowed the per- 
. fection of power; on Aristocracy, of wisdom; on Democracy, 
of goodness; each of these forms having just enough, we may 
suppose, of the two remaining qualifications besides its own 
pe ndiar one to make up ^e necessary complement of 
‘quahties requisite for supremacy. Kings are, (nay were 
Lefore they were Kings, smee it was this qu alifi ca t ion deter¬ 
mined their subjects to make them Kings,^) as strong as so 
many Hercules’s; but then, as to their wisdom, or their 
goodness, there is not much to say. The members of an 
Aristocracy are so many Solomons; but then they ate not 
such sturdy folb as your Kings; nor, if the truth is to be 
sDoken have they much more honesty than their neighbours. 
I to the membJrs of a Demoaacy, they are the best sort of 
people in the world; but then they are but a puny sort of 
gentry, as to strength, put them all together; and are apt to 

be a little defective in point of understanding. 

TV 32. ‘In a (femociacy,’ says he, ‘where die r^ht of 

M ^ ' Uws resides in die people a< large, pubhc rnrtue or goo^ 

of intendon, is more likely to be found, than ate of 
odier qualiries of government Populm as^bha are Ire- 
quendy foolish in their contrivance, and weak m their 
L; but generally mean to do the thing that n nght andjust. 
and have always a degree of pamorism or pubhc spnm 
In aristocracies tee is mote wisdom to be found te m 
the ote frames of Government; hong com^ or 
i „-nded to be composed, of the most expen^ anw 
but there is less honesty than in a republic, and less 

rhan in a mo^chy. ^ “ “^tiTregSSd 

of anv all the smews of government bemg rogcuit 

anted in the hand of the prince; but te th«e is 
J.T'ger of his employing that strength to improvident 

oppressive purposes. 


3 I Conun., p. 48. 
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33 . ‘Thus these three species of 

them thek severalperfe(^ons ^dimpe^c^ns^^^ of a law; 

are usually the best calculated ^ shall be 

aristoCTacies to invent the means by which tha 

obtained; and monarchies to cany l^se me y o 

Eof other penntt.en. fcnn g”'''™™' 

rLli, optima, et populari sit modic^ cotfusa; yet 
t4 Lion of a Lced governmem, formed 

andLe. that if effected, could never be ^accident Dmccr,uY. as 

34 In the midst of this fine-spun rattocinahon, an acad nt 

has happened, of which our Author seenw not Go.m.mrm 

One oYhis accidents, as a logidan would say, has lost at all. 

so4how or other, become vacant: die form of 
he designed it for, havmg unluckily shpped l^oug 
fingers ^ the handling. I mean Democracy; which he, 
according to him, the Anaents, make out to be the Govern 
ment oiall. Now ‘alf is a great many; so many thal^I much 
doubt, it - 9 ^ be ratker a difficult matter to find these high and 
mighty personages power enough, so much as to » 

deSnt figure with. The members of this redoubtable 
Commonwealth will be still worse off, I doubt, m pomt ot 
subjects, than TritKulo in the play, or ffian the pomntatK, 
whom some late navigators found lordmg it, with nug 
and main, ‘/<paTe/nj<^i over a Spanish settlement; there 

were three members of the Government; and they had one 
subject amoE^ them all.^ Let him examine it a h^e, and it 
will turn out, I take it, to be precisely that sort of Gopm- 
ment, and no other, which one can conceive to obtam, 
wVkpr^* fbpre is no Government at all. Our Author, 




^ See Hawkesworth’s • j r.i,. 

The condition of these imaginary sovereigns puts one m mmd ot the story 
of. I foreet what King’s Fool. The Fool had stuck himself up one day, with 
great gravity, in the King’s throne, with a stick, by way of a sceptre^ m one 
^d,^d a ball in the other: being asked what he was doing, he answ^ 
‘reignittg.' Much the same sort of reign, I take it, would be that of the members 

of our Author's Democracy. 













68 


A FRAGMENT ON GOVERNMENT 


rjfjnf. 


remember, had shrewd doubts about the existence of a state 
of nature:^ grant him his Democracy, and it exists in his 

Democraev".^ 

Vie qiialifica- 35. The' qualification of goodness, I think it was, that 
tion designedfer ^^eJono^ed to the Government of all, while there was such a 
it become Govenmient. This having taken its flight, as we have seen, 

to the region of nonentities, the qualification that was designed 
for it remains upon his hands: he is at liberty, therefore, to 
make a compliment of it to Aristocracy or to Monarchy, 
which best suits him. Perhaps it were as well to give it to 
Monarchy; the title of that form of Government to its own 
peculiar qualitication, power, being, as we have seen, rather 

an equivocal one; or else, which, perhaps, is as good a way 

« anv. he mav set them to cast lots. 


^ V. supri^ cli« piT. 6. , j 

* What is curious is, that the same persons who tell you (Mvmg read as 

much) that Democracy is a form of Government under which *e supreme 

power is vested in all the members of a sute. ss-ill also teh you (having also 

as much) that the Athenian Commonwealth was a Democr^. Now 

the truth is, that in the Athenian Commonweal^, upon the inost moderate 

computation, it is not one tenth part of the inhabitants of the 

slaves, bcine taken into the account.* Ci\-il Law^ters, indeed, ^ 
with a gra« tice, that a slave is nebodr. as Common Lawjers diat » 
bastard u the son of nobody. But, to an unprejudiced eye, *e condmon of a 
,1,^ ^r.n.^mon of all the indiriduals, without distinction, that compose 


It- 


« See, among Mr. Hu.me’s Essays, that on the populousness of undent nations. 



CHAPTER in 


BRITISH CONSTITUTION 

1 With a set o£data, such as we have seenm the ^tchapter, 
we may iudee whether our Author can meet with any dto- consii- 
r^tTin Fo^g the Brimh co^dmdon ,o b= .he te, 0^,1, 

Lnd. ta te paragraph on dns auhject daere are 
things that lay claim to our attention. But it is necessary 

the British Cons^^n 

exception to the truth of this observation. For, as with us 
the executive power of the laws is lodpd m a smgle person, 
they have ail the advantages of strength and dnpatch that are 
to be found in the most absolute monarchy: and, as the legis a- 
Sre of the kingdom is entrusted to three fcdnct powers 
entirely independent of each other; first, the Kmg; seconcfiy. 
the Lords Spiritual and Temporal, which is ^ amtocrattc^ 
assembly of penons selected for their piety, their birm, their 
wisdom, their valour, or their property; and thirdly, the 
House of Commons, fireely chosen by the people from among 
themselves, which makes it a kind of democracy; as this 
aggregate body, actuated by different springs, and attentive 
to different interests, composes the British ParUament, and 
has the supreme disposal of every thing; there can no in¬ 
convenience be attempted by either of the three br^che^ 
but will be withstood by one of the other two; each branch 
being armed with a negative power sufficient to repel any 
innovation which it shall t hink inexpedient or dangerous. 

3. ‘Here then is lodged the sovereignty of the British ^ that ,vhi 

Constitution; and lodged as beneficially as is possible for 
society. For in no other shape could we be so certain of find¬ 
ing the three great quahties of Government so well and so 
happily united. If the supreme power were lodged in any 
one of the three branches separately, we must be exposed to 
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the inconvenieiicies of either absolute monarchy, aristocracy, 
or democracy; and so want two of the principal ingredients 
of good pohty, either virtue, wisdom, or power. If it were 
lodged in any two of the branches; for instance, in the King 
and House of Lords, our laws might be providently made 
and well executed, but they might not always have the good 
of the people in view: if lodged in the King and Commons, 
we should want that circumspection and mediatory caution, 
which the wisdom of the Peers is to afford; if the supreme 
rights of legislature were lodged in the two Houses only, and 
die King had no negative upon their proceedings, they might 
be tempted to encroach upon the royal prerogative, or perhaps 
to abohsh the kingly office, and thereby weaken (if not totally 
destroy) the strength of the executive power. But the 
constitutional government of this island is so admirably 
tempered and compounded, that nothing can endanger or hurt 
it, but destroying the equihbrium of power between one 
branch of the legislature and the rest. For if ever it should 

L^lost, or that it shdd become subservient to the ^ews of 
either of the other two, there would soon be an end ot our 
constitution. The legislature would be changed from that 
wUch was originallf set up by the gene^ con^t and 
fundamental act of the society; and such a change, howew 

effected, is, according to Mr. Locke (who 

theory too far) at once an entire dissolution of the bands ot 

Government, and the people woffid be reduced to a s^te o 

anarchy, with Uberty to constitute to themselves a new 

le^We^^^dering first of th«e two p^agrapK m ^ 

ffiat no J, for lie first time, bolts out upon us without wam- 
^ The Im^er^ ffie^nly power our Author has b^n 

of aS iTg ^ now,ythe Ir.istoc ’Tis to dm, »d to 
alone that he has given the name of sovereign . 

d^cEeristics of his three different forms of government 
’t;* these different distributions, distributions ma e o 


it 
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coone^ ^ «v q , ^„riom in the possession of 

'StoSll ie S^Uges Wo^ » 

^Tlniliar PTccellence is to consist. It is by possessing w 

BntSwlI; £ to “S 

No- bnt to a disposition made of a new power, winch come 

hear of for the first ttoe, a power 

description given of it, been distinguished fiom the legisu 

“s^^t tfien is diis same executive power? I £S2,/ 

Anior would not find it -e^ “VX powertfch m 

leeislative’’ Be it so: the difficulty for a moment is staved o . 

But that it is far enough from hemg solved, a few 

wbfh he really has, and wbch he exercises, or is it that ^o, 

■ wbch although he be said to have it, he neither does exeras , 
nor may exercise? Does it mclude judiaary power or not 
If it does, does it mclude the power of makmg as weU 
particular decisions and orders, as general, permanent, sponta¬ 
neous regulations of procedure, such as are some of those we 
see made by judges? Doth it mclude supreme “^bry POwer 
and that as well m ordmary as m a time of martial law? Doth 
it mclude the supreme fiscal power and, m general, that 
power wbch, extendmg as weU over the pubUc money as 
over every other article of pubUc property, may be styled 

1 By fiscal power I mean that which in this country is exercised by what is 
r^lW the Board of Treasury. 
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the dispensatoriaP-'i Doth it include the power of granting 
patents for inventions, and charters of incorporation? Dodi 
it include the right of making bye-laws in corporations? 
And is the right of making bye-laws in corporations the 
superior right to that of conferring the power to make them, 
or is it that there is an executive power that is superior to a 
legislative? This exemtive again, doth it include the right of 
substituting the laws of war to the la\s^ of peace; and vice 
versa, the laws of peace to the laws of war? Doth it include 
the right of restraining the trade of subjects by treaties with 
foreign powen? Doth it indude the right of delivering 
over, by ^^rtue of the like treaties, large bodies of subjects to 
£Qfgign laws?—He that would understand what power is 
executive and not legislative, and what legislative md not 
executive, he that would mark out and delineate the di^erent 
spedes of constitutional powen, he that would describe 
either what is, or what ought to be the constitution of a coimtry, 
and particularly of this country, let him think of these things. 

Independence 6. In the next place we are told m a p^enthwis (it b^ a 
inaccurately matter SO plain as to be taken for granted) that each of thew 

branches of the Legislature is independent, -y«, entirely 
independent,’ of the two othen.—Is tlm ^^n re^y the 
Those who consider the influence which the and so 
many of the Lords have in the election of memhers ot the 
Hoii of Commons; the power which he ^g has, at a 
minute's wammg, of putting an end to the e^ce of any 
House of Commons, those who comider Ae mfluoice whiA 
the Kine has over both Houses, by offices of digmty and piobt 
^veii aSd tak™ away again af pleasure; those who eonstdet 

S war 

Ordnance, and Board of Wor subordinate offices: a 

JTof a Mtatc &<.» >k« »f 

a,e„ Out have baea wild, difc 

in the mam, not hat^al (that , 1^ jrtJ as arc condtiove to 

the ipaiji purposes ofpoWu benefit and secuntj. 


metU 
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to ic Kiug, on the other hand „f 

St^ns; r^o 

^ttorSete^wL} ont AuthoVt nteatog, when 

he SO roundly asserted the .gj^ce teems with A ImY ff; 

^ ^ Mtlim oarenthesis To this we are mdebted for a inseparable Jr 

very interesting piece pf “^telligence. n 5 j^g^^bers of 

and true ^ hebg This he is enabled to 

the House of Lords for the bemg, 

do by means of a —7, is by 

is wS u s 

"4'Xm^ssXrrf 4 do, 

S thanh is by posse^ those menu “ 

possess these tides. Seemg that some are bntaps. he 
to they are pons: seeing that some ate peers, 

that they arc wise, rich, valiant. 

It”' "St 

St toS; «ho may c^ce 

^mbly as Jcreation, wisdom, valour, and property m 

comiiwn among the temporal peen; an p jf jjjgjg ^gre any of 

Lords the Bishops. As to the mrdecent claii it 

them to which these right reverend ^nom codd^l Y ^ 

would J>e S^id&e whdom which is from above is fairly 

SL gmd i to have^to ™’SY, o“aS™s scJXe 

three virtues seein to i mean in thereat 1711. In 

rdgn. not long af^ the nme^fAe^dfr^^.^1^^^^ 

liJbSSTtJfurdsh i^nt ^ to smck no 

able persons, who, “POjj ^ ^ mverend and contemporary 

histo^ * i^our Author’s method of ‘discerning of spirits,’ as to ^ 

tSoS^X am^^ead in the history of that time, to judge of the ground there 
a See Bishop Burnet’s History of his own Times. Vol. 2. 
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Supposed quali¬ 
ties of die three 
pretended forms 
of Gopernmatt 
not applicable to 


our oum. 


Wisdom: why 
likely to he 
wflntins m the 
members of a 

Democraq^ itS nSC. 


8. The more we consider the application he makes of the 
common-place noticms concerning the three forms of Govern¬ 
ment to our own, the more we shall see the wide difference 
there is between reading and reflecting. Our own he finds 
to be a combination of these three. It has a Monarchical 
branch, an AristoCTatical, and a Democratical. The Aristo- 
cratical is the House of Lords; the Democratical is the House of 
Commons. Much had our Author read, at school, doubtless, 
and at college, of the wisdom and gravity of the Spartan 
senate- somethine, probably, in Montesquieu, and elsewhere, 
atem die VenetL He hid read of the tuihdence and or- 
travagance of the Athenian mob. Full of ideas, die House 

Qp Ixirds were to be our Spartans or Venetians, the House of 
Commons, our Athenians. With respect then to the point of 
wisdom, {for that of honesty we will pass by) the consequence 
is obvious The House of Commons, however excellent in 
po^rrhonesty, is an assembly of less wisdom than ^t of 
Sie House of Lords. This is what our Audior mate no 
scruple of assuring us. A Duke’s son gets a srat in die House 
of Commons. There needs no more to make him the very 

model of an Athenian cobbler. 

9. Let us find out, if we can, whence this notion ot the 

want of wisdom in the members of a i^ 

abundance of it in those of an Aristoctapr, could has te had 

We shall 


can be transferred to out Houses 


In the members of a Democracy “ 
likelv to be a want of wisdom-Why? The greata p art bemg 
poor', are, when they begin to take upon diem die m^ 

S, if that be what is meant by tgnoran^ they 
begh,. Depending for that dady bread on the profits of some 

be for » 7“”“ 

oon, at a nuximum. This is what we Author as in anodier place 

regard to ecclesiastic^ matte^ m gm is as it should be.’* 

he assures us, has had the happmess to find, cry 

i» Vol 4. Ch. IV, p. 49. 
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petty ttaffic, or the labour of taS 

are nailed to the work-bo^ , 

leisure so much as to act. ^ J , -j. ^ 

Ignorant therefore of Comi^ons? 

the case with the members o ™Uerc of an Aristocracy, —<i«JprcKnt 
10 On the other hand, the members Aristo-« 

bemg few, are nch. ™ m y they 

cracy, because ^ey are nc , Y , 

are members of the Aristocracy. hems learned, they 

-f beiug 

are knowing. They ^vnerted to become more know- 

„ay teforr natttt^y ^ t „hat acgree 

is'iis 4c - The 

Zl. aa evTry holy sc« “of t 

tends to give them a more than ordmary msig 

members of an Aristocracy more 

mderstana it, and 4en apply it, as we ^ 

In Atistocmtical bodies, we are to tmderstand 
experience-, at least it fa intended by some body m 4ere 

4at we are to take for granted, that 4e “f ^ 

of the House of Commons. It is this article of expenence^ 
cratical body, as such, in a superior degree to that m which it 

^ Do 50 . 
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Su/?fni?n/y of 
experience,’ 


tocracks in 
general. 


can be possessed by a demoCTatical body, is to afford us a 
particular ground for attributing a greater share of wisdom 
to the memben of the upper house, than to those of the 

lower. 

12. How is it that a member of an aristocracy, as such, 

-, of aJl things, to have attained more experience than die 

qr'w^orSl/’member of a democracy, our Author has not told us; nor 
unsdam. w^hat it is this experience is to consist of. Is it experience of 

things preparatory to, but different from, the hutiness of 
governing? This should rather go by the name of knowledge. 
Is it experience of the business itself of governing? Let us see. 
For the member of the one body, as of the other, there must 
be a time when he first enters, upon diis business. They both 
upon It, suppose, on the same day. Now then is it on 
that same day that one is more experienced m it t han the 
other? or is it on that day ten yean? 

How far attri- 13. Those indeed who recollert what we observed but 
butable to aris- mav ans wer without hesitation,—on that day ten years. 

The reason was there given. It is neither more nor less, dian 
that want of leisure which the bulk of the numerous members 
of a Democracy must necessarily labour under, more dian 
those of an Aristocracy. But of this, what intimation is there 
to be collected, from any thing that has been suggested by our 

Author? . . , 

How far to oar 14. So much with respect to Anstoaacies m gcner^ It 

House of Lords happens also by accident, that that particular branch ot om 

m partkular. government to which he has given the n^e of the 

Aristocratical,—the House of Lords,—has act^y greater 
opportunities of acquiring the qualification of expetimc^ 
thm that other branch, the House of Colons, to which 
he Im given the mmt of the democtaticaL But to what n 
this owing? not to any thing in the characteristic natmes ol 
those two bodies, not to the one’s being Atistomttc^ md 

the other Dcmocratical; but to a OTCumstance, entirely fora^ 

and accidental, which we shall see Presently. But le a 

observe his reasoning. The House of Lords. ” 

assembly that behoves to have more wisdom m iti to m 
House of Commons. This is the proposmon. Now for 
proof. The first is an AristoCTatical assembly; the secon . 

1 V. supn, par. 9. 
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n 


Demoaarical. 

fcoSS as ™ Foved, ^Xi: 

the House of Commons, Now wh« ^ole 

STDemoctatieal one; but te, with aX 

hhes in general, we see, is not. for any reason XXXur 

of Commons, it does happen to be *e cas^ owing TO to 

wlJn once they begin to sit, sit on for hfe: those of the 
House of Commons only from seven years to seven years, 

° 15. h7spe^g, however, in this place, 

Would rather be understood to mean opportumty ot acquirmg ^ 
experience, than experience itself. For actual experience riencc.* 

depends upon other concurrent causes. Opponuniiy of 

16. It is, however, from supenonty of experience al ^ 

that our Author derives superiority of wisdom. He nas, (Mse oj 

indeed, the proverb in his favour: ‘Experience, it has bcemw om. 

said of old, ‘is the Mother of Wisdom: be it so;—but then 

Interest is the Father. There is even an Inter«t that is the 

Father of Experience. Among the members of the House ot 

Commons, though none so poor as to be illimrate, are n^y 

whose fortunes, accordii^ to the common phrase, are yet to 

make. The fortunes of those of the House of Lords (I speak 

in general) are made already. The members of the House ot 

Commons may hope to be members of the House of Lords. 

The members of the House of Lords have no higher House ot 

Lords to rise to. Is it natural for those to be most active 

who have the least, or those who have the most interest to be 

so? Are the experienced those who are the least, or tlmse 

who are the most active? Does experience come to men when 

sislccp) or when awske? Is it the members of the House of 

Lords that are the most active, or of the House of Conmons? 

To speak plain, is it in the House of Lords that there is most 

business done, or in the House of Commons? Was it 

the fish was caught that the successor of St. Peter used the 
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net, or was it before In a word is there most wisdom ordinarily 
where there is least, or where there is most to gain by being 


wise. 


Mediatory 
caution tiot the 
peculiar pro¬ 
vince of the 
Lords. 


17. A word or tw'o more with respea to the characteristic 
qualifications, as our Author states them, of the higher 
assembly of our legislature. Experience is, in virtue of dieir 
being an aristoCTatical assembly, to afford them wisdom; 
thus far wx were arrived before. But he now pushes the 
deduction a step farther.—^Wisdom is to afford them ‘circum¬ 
spection and mediatory caution ; qualifications which it seems 
as if we should see nothing of, were it not for diem. Let us 
now put a case. The business, indeed, diat originates in the 
House of Lords is, as things stand, so htde, that our Author 
seems to forget that there is any. However, some there is. 
A bill then originates with the Lords, and is sent down to 
the Commons.—^As to ‘circumspection I say nothing: that, 
let us hope, is not wanting to either House. But whose 
province is ‘mediatory caution,’ now? 

The Dembact- 18. Thus much concerning these two branches of our 
tkai braneh "^legislature, SO long as they continue what, according to our 
Mf^*^*^®^** principles, they are at present: the House of Lords 
thor’sprinciples, the Atistocratical branch: the House of Commons the 

Democratical. A litde while and we shall see them so; but 
A^Scal. again a litde while, perhaps, and we shall not see them so. 

By what characteristic does our Author distii^uish an 
Arijtocratical legislative body from a Demoaatical one? By 
that of number: by the number of the persons that compose 
t he m: by that, and that alone; for no other has he given. 

^ Every body has heard the story of him who, from a fishcnnan, was made 
Archbishop, and then Pope, While Archbishop, it was his custom every day, 
after dinner, to have a fishi ng net spread upon his table, by way of a memento, 
as he used to say, of the meanness of his originaL This farcical ost^tadon of 
humility was what, in those days, contributed not a little to Ae increa^ of 
his reputation. Soon after his exaltation to St. Pe»*s chair, one of 
intimates was taking notice to him, one day when dinner was over, 
toble s not being decked as usual. ‘Peace,* answered the Holy Father, ‘when 

the fish is caught, there is no occasion for the net.* 

* In the House of Commons itself, is it by the opulent and mdependCTt 

Country gentlemen that the chief business of the House is ttansacted, or by 
aspiring, and perhaps needy Courtiers? The man who would perwvere m me 
toil of Government, without any other reward dm the Avour of the peopl^ 
is certainly the man for the people to make choice of. But such ^ ^ at 
best but rare. Were it not for those children of Corruption we have been 

speaking of, the business of the state, I doubt, would sugnate. 
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Now, therefore, to judge by that, the House of Lords, at 
present, indeed, is die Aristocratical branch; the House ot 
Commons in comparison at least with the other, me Demc^ 

cratical. Thus far is well. But should the list of nobility swell 

at the rate we have sometimes seen it, there is an assignable 
period, and that, perhaps, at no very enormous distance, at 
which the assembly of ^e Lords will be more numerous 
^lian that of the Commons. W^hich will then be the Aristo¬ 
cratical branch of our Legislature? Upon our Author s 
principles, the House of Commons. ^X^hich the Democratical? 

The House of Lords. 

19. The final cause we are to observe, and finishing exploit, 
die *portus ct sdhh&tufn, as Lord Bacon might perhaps have 
called it,^ of this sublime and edifying dissertation, is this 
demonstration, he has been giving us, of the perfection of the 
British Form of Government. This demonstration (for by no 
less a tide ought it to be called) is founded, we may have 
observed, altogether upon the properties of numbers: 
properties, newly discovered indeed, and of an extraordinary 
complexion, moral propertiesj but properties, however, so it 
seems, of numbers.^ *Tis in the nature then of numbers we 
<ha11 find these characteristic properties of the three Forms of 
Government, if anywhere. Now the properties of numbers 
are universally allowed to be the proper subject of that 
mode of demonstration which is called mathematical. The 
proof our Author has given has therefore already in it the 
essence of such a demonstration. To be complete at all 
points, it wants nothing but the form. This deficiency is no 
other than what an under-rate workman might easily'supply. 
A mere technical operation does the business. That humble 
task it shall be my endeavour to perform. The substantial 
honour I ascribe wholly to our Author, to whom only it is 
most due. 


* It is what he says of Theology with respect to the Sciences.—V. Augm. 


Sdent. L. Vin. c. HI. p. 97. 


* V, supra, ch. H. pars. 24,32, pp. 63,66. 
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The demonstra- 20. PROPOSITION. THEOREM. 

tio?i drau^ft up in 

form. The British Government is all-perfect. 


By definition, ^ 

1 

« 

I 

Again, by defini- I 

tion, ; 

Also, i 

Also, j 

Put 

Put also 

Now then, by as¬ 
sumption, 

Also, 

i 

I 

Also, 

Rejecting—wis- 
dom—honesty^ i 

in [ 7 ] . 

Also rejecting— 
strength—wis¬ 
dom in [8] 

Also rejecting — 
strength—wis- 


Demonstration 

ij The British Goveniment=Monarchy4- 

Aristocracy+Democracy. 

2 Monarchy=the Government of i. 

3 Democracy’^=the Government of all. 

4 Aristocracy=the Government of some 

number between i and all. 

5 A//=1,000,000. 

6 The number of governors in an Aristo- 

crac)'= 1,000. 

7 I has-f-strength—wisdom—honesty. 

I 

k 


8 1,000 has-r wisdom—strength- 


9^ 1,000,000 has-rhonesty 
wisdom. 


honesty. 


lo] I has+strength. 


II 1,000 has+wisdom 


I2| 1,000,000 has-{-honesty 


dom in [9] j 

Putting together 1 13 i i -f i ,000 -j- 1,000,000 has strengthd- 
the expressions wisdom+honesty^ 

[10], [ii], and 

[12], 

But by the defini- ,14 The British Govemment= i-{-1,000-|- 
tions [i], [2], I 1 1,000,000. 


[ 3 ], [4]» ^d the j ; 

suppositions [5] j 

[6], I 


^ Which is done -without any sort of ceremony, the quantities marked in 
the step with the negative sign, being as so many flueiiu, which are at a maxi- 
fnuTTif or 2 fnittitnunif Just zs happens to be most con\ enicut. 
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Therefore, by [13] 


Changing the ex¬ 
pression 

But by definition 


Therefore, by [16] 
and [17] 
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# 


15 

16 

17 

18 


The British Government has+strength 

4“ wisdom honesty. 

The British Government is all-power¬ 
ful -f-all-wise+all-honcst, 

All-po werfiil+all-wis e+all-honest= 
all-perfect. 

The British Government is all-perfect, 

Q.E.D. 


fter the same manner it may be proved 
to be all-weah, all-foolish, and all-knavish. 

71 Thn? much for the British Constitution; and for the 


grounds of that pre-eminence which it boasts, I trust, indeed, 
not without reason, above all others that are known; Such 


is the idea our Author gives us of those grounds.— You are 
not satisfied with it then,’ says some one.—Not perfectly.— 
‘What is then your own?’—truth this is more than I have 
yet quite setded. I may have setded it with myself, and not 
rhink it worth the giving: but if ever I do think it worth the 
giving, it will hardly be in the form of a comment on a digres¬ 
sion stufied into the belly of a definidon. At any rate it is not 
likely to be much wished for, by those, who have read what 
has been given us on this subject by an ingenious foreigner: 
since it is to a foreigner we were destined to owe the best 
idea that has yet been given of a subject so much our own. 
Our Author has copied: but Mr. de Lolme has thought. 

The topic which our Author has thus brought upon the 
carpet (let any one judge with what necessity) is in respect to 
some parts of it that we have seen, rather of an invidious 
nature. Since, however, it has been brought upon the carpet, 
I have treated it with that plainness with which an Englishman 
of all odiers is bound to treat it, because an Englishman may 
thus treat it and be safe. I have said what the subject seemed 
to demand, without any fear indeed, but without any wish, to 
give offence: resolving not to permit myself to consider how 
this or that man mi gh t chance to take it. I have spoken with¬ 
out sycophandcal respects indeed, yet I hope not without 
decency: certainly without any party spleen. I chose rather 
to leave it to our Author to compliment men in the Imnp: 
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and to stand aghast with admiration at the virtue of men 
unknown.^ Our Author will do as shall seem meet to him. 
For my part, if ever I stand forth and sing the song of eulogy 
to great men, it shall be not because they oca/j?/ their station, 
but because they deseive it. 

* V. supra, par. 7. 



CHAPTER IV 


RIGHT OF THE SUPREME POWER TO MAKE LAWS 

1 . We now come to the third topic touched upon in the 
digression; namely, the right, as our Author phrases it, whici 
the Supreme Power has of making laws. And this topic 
occupies one pretty long paragraph. The title here given to it 
is the same which in the next succeeding paragraph he has 
found for it himself. This is fortunate: for, to have been 
obliged to find a title for it myself, is what would have been 
to the last degree distressing. To entitle a discourse, is to repre¬ 
sent the drift of it. But, to represent the drift of this, is a task 
which, so long at least as I confine my consideration to the 
paragraph itself, bids defiance to my utmost efforts. 

2 . ’Tis to another passage or two, a passage or two that we 
have already seen starting up in distant parts of this digression, 
that I am indebted for such conjectures as I have been able to 
make up. 

These conjectures, however, I could not have ventured 
so far to rely on, as on the strength of them to have furnished 
the paragraph with a title of my own ftaming. The danger 
of misrepresentation was too great; a kind of danger which a 
man cannot but lie immin ently exposed to, who ventures to 
put a precise mean^ upon a discourse which in itself has 
none. That I may just mention, however, in this place, the 
result of them; what he is really aiming at, I take it, is, to 
inculcate a persuasion that in every state there must subsist, 
in some hands or other, a power that is absolute. I mention 
it thus prematurely, that the reader may have some clue to 
guide him in his progress through the paragraph; which it is 
now time I should recite. 

3 . ‘Having,’ says our Author, ‘thus cursorily considered 
the three usual species of government, and our own singular 
constitution, selected and compounded from them all, I 
proceed to observe, that, as the power of making laws 
constitutes the supreme authority, so wherever the supreme 
authority in any state resides, it is the right of that authority 
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to laws; that is, in die words of oiir definition, to 

prescribe tbe rule of civil action. And this may be discovert 
fi-om the very end and institution of civil states. For a state 
is a collective body, composed of a multitude of individuals 
united for their safety and convenience, and intending to act 
together as one man.' If it therefore is to act as one m^ it 
to act by one unifiirm vdll. !But in as mudi as political 
communities are made up of many natural persons, each of 
-wVio TTi has particular vdll and inclination, these several 
wills cannot by any natural union be joined together, or tem¬ 
pered and disposed into a lasting harmony, so as to constitute 
and oroduce that one uniform will of the whole. It 


r _than by a political union; 

bv the consent of all persons to submit their own private 
wills to the will of one man, or of one, or more assemblies of 
men, to whom the supreme authority is entrmted: and this 
will of that one man, or assemblage of men is, in di&rent 

3.ccor *^^^ w tlicir coQStitvitioiiSj imdcrstood 

to be 

: 4. The other passages w hich suggested to me the construc¬ 

tion I have ventured to put upon tto, shall be mention^ by 
and by. First, let us try what is to be made of it by ittdf. 

5. The obscurity in which the first sentence of this para^ 
orapb is enveloped, is such, that I know not how to go ut 
bringing it to light, without borrowii^ a word or two of 
logiaans. Laying aside the preamble, ^e body of it, ^ as 
the power of making laws constitutes the supreme authonty, 
so wherever the supreme authority in any state resides, it k 
the right of that authority to make laws ^y be considered 
as comtituting that sort of syllog^m which ^ “ 

ccrJquent and an antecedent ‘The power 

supreme authoritv in any state resides it is the nght ot mat 

SoJlo it b, that to aattetta and to 
diffetance at leas, that I can PO^-WV 

>Vi/* T»ower of making 


that 
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laws constitutes the supreme authority,’ to tell us that, for 
that reason, ‘the supreme authority’ is (or has) the powCT (or 
the right) of making laws, is giving us, I take it, much toe 
same sort of information, as it would be to us to be told that 
a thin g is so, because it is so: a sort of a truth wmch there seems 
to be no very great occasion to send us upon discovering, in 
the end and institution of civil states/ That by the sovereign 
power,’ he meant ‘the power of making laws; this, or some¬ 
thing like it, is no more indeed than what he had told us over 
and over, and over again, with singular energy and anxiety, 
in his 46th page, in his 49th, and in, I know not how many, 
pages besides: always taking care, for precision’s sake, to give 
a little variety to the expression: die words *pou>er and 
* authority^ sometimes, seemingly put for the same idea; 
sometimes seemingly opposed to each other: both of them 
sometimes denoting the jictitious being, the abstract (Quality , 
sometimes die real being or beings, the person or persons 
supposed to possess that (juality. —^Let us disentangle the sense 
from these ambiguities; let us learn to speak distincdy of the 
persons, and of the quality we attribute to them; and then let us 
make another effort to find a meaning for this perplexing 

passage. 

6. By the ‘supreme authority’ then, (we may suppose our 
Author to say) ‘I mean the same thing as when I say the power 
of making laws/ This is the proposition we took notice of 
above, under the name of the antecedent. This antecedent then, 
we may observe, is a definition: a definition, to wit, of the 
phrase ‘supreme authority/ Now to define a phrase is, to 
translate it into another phrase, supposed to be better under¬ 
stood, and expressive of the same ideas. The supposition here 
then is, that the reader was already, of himself, tolerably well 
acquainted with the import of the phrase ‘power of making 
laws:’ that he was not at all, or was however less acquainted 
with the import of the phrase ‘supreme authority.* Upon this 
supposition dien, it is, that in order to his being made clearly 
to understand the latter, he is informed of its being synony¬ 
mous to the former. Let us now introduce the mention of the 
person: let us add the word * person to the definition; it will be 
the same definition still in substance, only a little more fully 
and precisely worded. For a person to possess the supreme 














86 


A FRAGMENT ON GOVERNMENT 


The consequent 
new stated. 


authority, is for a person to possess the power of making laws. 
This then is what in substance has been already laid down in 
the antecedent. 

1 . Now let us consider the consequent; which, when detached 
from the context, may be spoken of as making a sentence of 
itself. ‘Wherever,’ says he, ‘the supreme authority in any 
state resides, it is the right of that authority to make Laws.’— 
By ‘wherever I take it for granted, he means, ‘in whatever 
persons: by ‘authority' in the former part of the sentence,— 
power; by the same word, ‘authority,’ in the latter part of the 
sentence,—persons. Corrected therefore, the sentence will 
stand thus: In whatever persons in any state the supreme power 
resides, it is the right of those persons to make Laws. 

That it is identi- 8 . The only word now remaining undisposed of, is the 
cal with the an- ‘right.* And what to think of this, indeed I know 
tecedent. ^ whether our Authof had a meaning in it, or whether he 

had none. It is inserted, we may observe, in the latter part 
only of the sentence: it appears not in the former. Concerning 
this omission, two conjectures here present themselves: it 
may have happened by accident; or it may have been made by 

If by accident, then the case is, that the idea ann^ed 
to the word ‘right’ is no other than what was meant to be 
included in the former part of the sentence, in which it is not 
expressed, as well as in 6e latter, in which it is. In this case it 
may, without any change in the signification, be expressed in 
both. Let it then be expressed, and the sentence, take it 
altogether, will stand thus: In whatever persons the ri^t of 
exercisii^ supreme power in any state resides, it is the right of 
those persons to make Laws. If this conjecture be the true one, 
and I am apt to think it is, we see once more, and, I trust, 
beyond all doubt, that the consequent in this enthymeme is birt 
a repetition of the antecedent. We may ju^e then, whether it 
is from any such consideration as that of ‘dhe end and institu¬ 
tion of civil states,’ or any other consideration that we are 
likely to gain any further conviction of the trudi of this 
conclusion, than it presents us of itself. We may also form 
some judgment beforehand, what use or meaning Aere is 
likely to be in the assemblage of words that is to 

-crelsenothing 9. What is possible, notwitbtanding, however improbable, 

to tiu purpose, jc tHaf the omission we have been spea kin g of was destgiKd. 
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In this case, what we are to understand is, that the word 
‘mht* was meant to introduce a new idea into this latter 
of the sentence, over and above any that w« meant to be 
suggested by the former. ‘Right* then, according to this con¬ 
struction, in the one place, is to be considered as put in 
contra(Kstinction to fact in the other. The sense is then, that 
whatever persons do actually exercise supreme power, (or what, 
according to the antecedent of the enthymeme, is the same thing, 
the power of making laws) those persons have the right to exercise 
it. But, in this case, neither does what is given as a consequence 
in any respect follow from the antecedent, nor can any thing be 
made of it, but what is altogether foreign to the rest of the 
discourse. So much indeed, that it seems more consonant to 
probability, as well as more favourable to our Author, to 

conclude that he had no meaning at all, 'than that he had 

* 

this. 

10 . Let us now try what we can make of the remainder ot The rest of the 
the paragraph. Being ushered in by the word ‘for,’ it seems 
lay claim to the appellation of an argument. This argument, ^ft of it. 
setting out, as we have seen, without an object, seems however 
to have found something like one at last, as if it had picked 
it up by the way. This object, if I mistake it not, is to per¬ 
suade men, that the supreme power, (that is the person ot 
persons in use to exercise the supreme power in a state) ought, 
in all points widiout exception, to be obeyed. What men 
intend, he says, to do when they are in a state, is to aa, as if 
they were but fone man.* But one man has but one will 
belong ing to him. What they intend therefore, or what they 
ought to intend, (a shght difference which our Author seems 
not to be well aware of) is, to act as if they had but one will. 

To act as if they had but one will, the way is, for them to join’ 
all their wills ‘together.’ To do this, the most obvious way 
would be to join them ‘naturally : but, as wills will not spHce 
and dovetail like deal boards, the only feasible way is to join 
them ‘politically* Now the only way for men to join their 
wills together politically, is for them all to consent to submit 
their wnls to the will of one. This one will, to which all 
others are to be submitted, is the will of those persons who 
are in use to exercise the supreme power; whose wills again, 
when there happens to be many of them, have, by a process 
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as a 
to obedience 


of which our Author has said nothii^, been reduced (as we 
must suppose) into one already. So &r our Author s argument 
The above is the substance of it fairly given; not altogether 
with so much ornament, indeed, as he has given it, but, I 
trust, \^ith somewhat more precision. The whole conclud«, 
we may observe, with our Author’s favourite identic al 
proposition, or something like it now for the twentieth rime 
repeated. 

Weakness of it 11 . T aking it altogether, it is, without question, a very 

ingenious argument: nor can any thing in the world answer 
the purpose better, except just in the case where it happens 
to be wanted. Not but that a veteran antagonist, trained up 
in ti}e regular and accustomed discipline of legal fencings 
such an one, indeed, might contrive perhaps, with due main^ 
ment, to give our Author the honour of die field. But should 
some undisciplined blunderer, like the Commissar’s land¬ 
lady, thrust in quart, when he should have thrust in tierce, I 
doubt much whether he might not get within our Author’s 
guard. —‘intend?’—‘I consent?’—‘submit’ myself?—‘Who 
are you, I wonder, that should know what I do better dian I 
do myself? As to “submitting my wilt’ to die wills of the 
people who made this law you are speaking of,—what I 
know is, that I never “intended” any such thing: I abominate 
diem, I tell you, and all they ever did, and have always said 
so: and as to my ‘consent,’ so far have I been from giving it 
to their law, that from the first to the last, I have protested 
gainst it with all my might.’ So much for our refiactory 
disputant.—What I should say to him I know: but what our 
Author could find to answer to him, is more than I can 

im^ine.' 

A prior para. 12 . Lct US now retum and pick up those other passages 
graph supposed ^}jjch wc supposcd to have a respect to the same design diat 

A^jea o/Ah. seems to be in view in this. First comes the short introductory 

» One thing in the paragraph we are conndering is obscr^le; it is to 
conduding sentence, in which he brings together the i(^ of bw and Ml 
Here then, in the tail of a digression, he comes neara in feet, thou^ mlhout 
bang aware of it. to the giving a just and pn^ i«to of a law, my 

part of the definition itself from whence he is digr^^ It rfsaymg 

that a bw is a u-ill, he had called it the expression of a unU,^ ^ sort of m- 

pression of a will which goes by the name 
L far as this goes, have been dear as wdl as right. ^ it iMt« 
northeothcr^ Butofthismore,ifatall,inanothcrpto. Thed^ntmo^w 

is a of too much nicety and importance to be dispatched m a note. 
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paragraph that ushers in the whole digression: a p^agraph 
whiA, however short, and however imperfect with respect 
to the purpose of giving a general view of the contents o 
those which follow it, was, in despite of method, to expatiate 
upon this subject. Upon this subject, indeed, he does expatiate 
with a force of argument and energy of expression which 
nothing can withstand. *This, it begins, will necessarily lead 
us into a short enquiry concerning the nature of society 
and civil government.’^—^This is all the intimation it gives of 
the contents of those paragraphs we have examined. Upon 
this before us it touches in energetic terms; but more energetic 
than precise.—‘And the naturaV (it continues) ‘and inherent 
right that belongs to the sovereignty of a state,’ {natural right, 
observe, that belongs to the sovereignty of a political society) 
‘wherever that sovereignty be lodged, of making and 

enforcing laws.’ 

13 . T&s is not all. The most emphatical passage is yet Aiwtha 
behind. It is a passage in that short paragraph^ which we found 

to contain such a variety of matter. He is there speaking of 
the several forms of government now in being. ‘However 
they began,’ says he, ‘or by what right soever they subsist, 
there is and must in all of Aem a supreme, irresistible, absolute, 
uncontrolled authority, in which the jura summi imperii, or the 
lights of sovereignty, reside.’ 

14 . The vehemence, the Seivdn??, of this passage is re-Agitatit 
markable. He ransacks the language: he piles up, one upon"^'*!'^- 
another, four of the most tremendous epithets he can find; 

he heaps Ossa upon Pelion: and, as if the English tongue did 
not furnish expressions strong or imposing enough, he tops 
the whole with a piece of formidable Latinity. From all this 
agitation, it is plain, I thi^, there is a something which he has 
very much at heart; which he wishes, but fears, perhaps, to 
bring out undisguised; which in several places, notwithstand¬ 
ing, bursts out involuntarily, as it were, before he is well 
ready for it; and which, a certain discretion, getting at last 
the upper hand of propensity, forces, as we have seen, to 
dribble away in a string of obscure sophisms. Thus oddly 
enough it happens, that that passage of them all, which, if I 

^ 1 Comm., p. 47. 


* 1 Comm., p. 48, supra, ch. II, par. 11, 
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mistake not, is the only one that was meant to be dedicated 
expressly to the subject, is the least exphcit on it.^ 

15 . A courage much stauncher than our Author’s might 
have w avered here. A task of no less intricacy was here to be 
travelled through, than that of adjusting the claims of those 
two jealous antagonists. Liberty and Government. A more 
invidious ground is scarcely to be found any where widiin 
the field of poUtics. Enemies encompass the traveller on every 
side. He can scarce stir but he must expect to be assaulted 
with the war-whoop of pohtical heresy from one quarter 
or another. Difficult enough is the situation of him, who, in 
these defiles, feels himself impelled one way by fear, and 
another by affection. 

16 . To return to the paragraph which it was the more 
'immediate business of tlm chapter to examine:—Were the 

path of obscurity less famili ar to our Author, one should be 
tempted to imagine he had struck into it on the particular 
occasion before us, in the view of extneating himself from 
this dilemma. A discourse thus prudently indeterminate 
might express enough to keep fair with the nilers of die earth, 
without setting itself in direct array against the prejudices of 
the people. Viewed by different persons, it might present 
different aspects: to men in power it might recommend itself, 
and that from the first, under the chi-aaer of a practical 
lesson of obedience for the use of the people; wMe among 
the people themselves it might pass muster, for a time at least, 
in q uali ty of a string of abstract scientific propositions of 
jurisprudence. It is not till some occasion for m a kin g applica¬ 
tion of it should occur, that its true use and efficacy would 
be brought to Ught. The people, no matter on what occasion, 
begin to murmur, and concert measures of resistance. Now 
then is the time for the latent virtues of this passage to be 
called fortL The book is to be opened to them, and in this 
passage they are to be shevm, what of themselves, perhaps, 
diey would never have observed, a set of arguments cunously 
stnmg together and wrapped up, in proof of the universal 
expedience, or rather necessity, of submission: a 
which is to arise, not out of the reflection that the probable 

» Another passage or two tihere is whidi might seein to glana the 
_i..,» T over as Icss matoiaL after those which we have seen. 
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• i‘ fc nf resistance are greater than the probable mischiefs oj 

rS=fss:; 3 

* a crvmethinff that IS to be mucR more 

is to beget in them the sentiment, ^ ^ 

of > ^ ”^r; z vl. 

contents are makmg their way to me y j 
A certain estoppel being made to bo t ou p ^ ^ ^ ^ 

eaeineerms, their anns are to fall, as it were by enchantment 

fto^ theh hands. To aswee. to clamour. “ 

take back in short, their agam, is now, they M . 

too late: it is what cannot be done: their wills have been pu 

in hotchpot along with the test: they have umted,— ^ 

WnLl.’-4 We ;snbmitmd.'-Om Aufer 
came!^ and all is peace. An ingemom 

Now and th^ it is true, one error may be dnven out, for a 
time, by an opposite error: one piece of non^nse by anoth 
piece of nonsense: but for barring the door effectually and for 
ever against all error and all nonsense, there is nothmg like 

the simple truth. jnmlrate unreserved irKonsisienry (j 

17. After all these pains taken to mculcate unr«e^e ^ 

submission, would any one have expected to see our Autlior „ 

himself among the most eager to excite men to disobediOTce. former. 
and that, perhaps, upon the most frivolous pretences, m short, 
upon any pretence whatsoever? Such, however, upon look- 
ii back a Utde, we shall find him. I say, among foe most 
e^er; for other men, at least foe most enlightened advocates 
for liberty, are content with leaving it to subje^ to i^ist, 
for their own sakes, on foe footing of permission: this not 

content our Author, but he must be forcing it upon them as 

a point of duty* . r 

18. ’Tis in a passage antecedent to foe digression we axe 

examining, but in foe same section, that, speaking ot the 
pretended law of Nature, and of foe law of revelation, no 
human laws,’ he says, ‘should be suffered to contradict foae. ^ 

The expression is remarkable. It is not that no human laws 

1 1 Comm., p. 42. 
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should contradict them: but that no human laws should be 
SUFFERED to conttadict them. He then proceeds to give us an 
example. This example, one might think, would be such as 
should have the effect of softening the dangerous tendency of 
the rule:—on the contrary, it is such as cannot but enhance 
it and, in the application of it to the rule, the substance of 
the latter is again repeated in still more explicit and energetic 
terms. ‘Nay,’ says he, speaking of the act he instances, ‘if 
any human law should allow or enjoin us to commit it, we 
are bound to transgress that human law, or else we must 
offend both the natural and the divine.’ 

• 19. The propriety of this dangerous maxim, so f^ as the 

Divine Law is concerned, b what I must refer to a future 
occasion for more particular consideration.* As to the Law 
0 / Nature, if (as I trust it will appear) it be nothing but a 
phrase if there be no other medium for provir^ any act to 
be an offence against it, than the mischievous tendency of 
such act; if there be no other medium for proving a law of die 
state to be contrary to it, than the inexpediency of such law, 
unless the bare ui^ounded disapprobation of any one who 
thinks of it be called a proof; if a test for distinguishii^ such 
^ would be contrary to the Law Mature from such as, 
without being contrary to it, are simply inexpedient, be that 
which neither our Author, nor any man else, so much as 
pretended ever to give; if, in a word, there be scarce any law 

1 II is that of murder. In the word here chosen there Intfa a 
makes the proposidon the more dangerous as it is the inore 

StS “all that Ian be ^vcn. Murder b killing under certain 

those f^ i, not so much as supposable: if »«>. 

Xr llThSim^.: tl the fire .dth 

our law books, the only law books we can be safe m trusting to, are niBcnoori 

to 00 . AoUlor, ioitrf. it should bo to .0 PW “ "^7. 
,opt^to mcnioo of the two U.o-, tiot. totj 

which is common to both, to be contrary to the one, is, of course, to 

“V’lSstwta Acre would IK ocction to show not. at Urge in o^-ioinS 

some former parts of this section. 

a 1 Comm., p. 42. 
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wtover b« what pugl^^o »re ^of 

scriptute; I see no temedy T ^^of conscience, 

such Uw whatever that he happens 

not to f 7>“‘“f n^l^S om aSoc^ h-fo™ 

with such a disposition, I must leave to 

us. . 11 - »•;•#„ eirrnratelv aDoreheuded "The pmdpU of 

90 Tr is the prinaple of utility, accurate y pp utiuty </i« 

and ;te^y appUed 

rdS™ which neithei pa^ « 

SS« variance as weU in resp«t »f th«^ ^^^^8 W* 

tion, and, as it appears to me, the omy ,^enerai uc 

1 * iiiTirtiire at which, and not betore, 

irgovemment becomes commendable-, or, in other 

words, recondlable to just notions, whether of legal or not, 

at least oi moral, and, if there be any difference, 

to that particular branch of government which was then m 

goverm^ent, and in this country, it could on^y be for the same 
Lson that it is so when applied to the whole of government, 
and that in any country whatsoever. It is then, we may say, 
and not till then, allowable to, if not incumbent on. every 
man. as weU on the score of duty as of interest, to enter into 
measures of resistance; when, according to the best calcula¬ 
tion he is able to make, the probable mischiefs of resistatue 
(speaking with respect to the community in generti) appear 
less to him than the probable mischifs of submission. This then 
is to him, that is to each man in particular, the juncture for 

resistarue. 


22. A natural question here is—by what sign shall ^ 
juncture be known? By what cotuittoti signal alike conspicuous ^-Qp^jj^on sig 

1 ch. I. * See Ch. V. par. 7, note 1. 






94 


A FRAGMENT ON GOVERNMENT 


and perceptible to all? A question which is readily enough 
started, but to which, I hope, it will be almost as readily 
perceived that it is impossible to find an answer. Common 
sign for such a purpose, I, for my part, know of none: he 
must be more than a prophet, I think, that can shew us one. 
For that which shall serve a particular person, 1 have already 
given one—^his own internal persuasion of a balance of utility 
on the side of resistance. 

23. Unless such a sign then, which I think impossible, can 
he shewn, liiefield, if one may say so, of the supreme governor’s 
authority, though not itfinite, must unavoidably, I think^ 
unless where limited by express conuention,^ be allowed to be 
indefinite. Nor can I see any narrower, or other bounds to it, 
under this constitution, or under any other yet freer constitu¬ 
tion, if there be one, than imder the most despotic. Before the 
juncture I have been describing were arrived, resistance, even 
in a country like this, would come too soon: were the juncture 
arrived already, the time for resistance would be come already, 
under such a government even as any one should call despotic. 

24. In regard to a government that is free, and one that is 
despotic, wherein is it then that the difference consists? Is it 
that those persons in whose hands that power is lodged which 
is acknowledged to be supreme, have less power in the one 
than in the odier, when it is from custom that they derive it? 
By no means. It is not that the power of one any more than 
of the other has any certain bounds to it. The distinction 
turns upon circumstances of a very different complexion:— 
on the manner in which that whole mass of power, which, 
tak^ together, is supreme, is, in a free state, distributed among 
the several ranks of persons that are sharers in it. on the 
source from whence their titles to it are successively derived:— 
on the frequent and easy changes of condition between 

governed; whereby the interests of the one class 

are more or less indistinguishably blended with those of the 
other:—on the responsibility of the governors; or the right 
which a subject has of hasung the reasons publicly assigned 

^ This respects the case where one state, has, upon terms, submttcd to 
the eovemment of another; or where the governing bodies of a number ot 
state agree to take directions in certam specified cases, firom some body ot oth« 
that is distinct fi^om all of them: consisting of members, for instance, appomted 

out of each. 


goverers an 
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3 „a canv^ of e,.ry act of ^ 

^ Mte c£ otl ofe may n»k= known 

his complamts and remomtranc« to th 

on the liberty of public association , or the 

i^contents my ^ of opposition short of 

actu/ revolt, before the execuuve power can be leg y 
justified in disturbing them. . Freedom in a 

Stf^r^-ea, tk= 

“iKjra -to be 

Sy‘Ct’'o"g sth a rejunoo as shall be the 
work o( a number; and in which, therefore, the mter«ts of 
a number are likely to be consulted. Grant J 

called a/rce government, than under what is called an afoo m e 
one: grmt this;—yet till it be amved, resistance is as much too 

soon under one of them as under the other, 

26. Let us avow then, in short, steacMy but calmly, ^ , pgu>eriot 
our Author hazards with anxiety and agitation, mt me 
authority of the supreme body cannot, unless where limited by 
express convention, be said to have any assignable, any certam 
bounds.—That to say there is any act they cannot do, to 
speak of any thing of their’s as being illegal,^^ bemg void;- 

to speak of their exceeding their authority (whatever be the 
phrase)—their power, their right, —^is, however common, an 

abuse of language, , , . . 

27. The legisW mmx do it? The legblatom 

make a law to this effect? Why cannot? What is there 
should hinder them? Why not this, as well as so many o^er tory- 
laws murmured at, perhaps, as inexpedient, yet submitted to 
without any question of the fight? With men of the same 
party, with men whose afiections are already lifted against 
the law in question, any thing will go down: any rubbish 
is good that will add fuel to the flame. But with regard to 
an impartial bystander, it is plain that it is not denying the 
right of the legislature, their duf/iority, their pouter, or whatever 
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be the word—is not denying that they can do what is in 
question—^it is not that, I say, or any discourse verging that 
way that can tend to give him the smallest satisfaction. 

28. Grant even the proposition in general:—What are we 
the nearer? Grant that there are certain bounds to the authority 
of the legislature:—Of what use is it to say so, when these 
bounds are what no body has ever attempted to mark out to 
any useful purpose; that is, in any such manner whereby 
it might be known beforehand what description a law must 
be of to fall within, and what to fell beyond diem? Grant that 
there are things which the legislature cannot do;—grant that 
there are laws which exceed the poiver of the legislature to 
establish. What rule does this sort of discourse furnish us for 
determining whether any one that is in question is, or is not 
of the number? As far as I can discover, none. Either the 


discourse goes on in the confusion it began; either all rests in 
vague assertions, and no intelhgible argument at all is ofi^ed; 
or if any, such arguments as are drawn from the principle of 
utility: argtiments which, in whatever variety of words 

come at last to neither more nor less t han this. that 
the tendency of the law is, to a greater or a less degree, perni¬ 
cious. If this then be the result of the argument, why not 
come home to it at once? Why turn aside into a wildern^ of 
sophistry, when the path of plain reason is straight before 

US? 

ad 29. what practical inferences those who m a in tai n this 

** language mean. should be deduced from it, is not altogether 
dear* nor, perhaps, does every one mean the same. Some 
who ’speak of a law as being void (for to t^ expression, n^ 
to travel through the whole list, I sh^ co^e mys^ 
would persuade us to look upon the authors of it as having 
thereby forfeited, as the phrase is, their whole power: as w 
that of m4ig force to the particular law in question, as to 
any other. These are they who, had they amved at the same 
practical conclusion through the prmaple of utihty, would 
Lve spoken of the Uw as being to such a degree 
as that, were the bulk of the commumty to see it 
light, the probable mischief of resisting it would be less 
probable mischief of sidmitting to it. These pomt, m 
instance, at hostile opposition. 
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CXlw“ .Sing ^iscMevous 

opposition which they point to is one which passes under the 

iSe W to be void in to sente and n^b S.'teS 
the consequences. The idea annexed to the epithet void is 
obtained from those instances in which we see it applied „v,. 
to a private instrument. The consequence of a. privae 
instrument’s being void is. that aU persons concerned are to 
act as if no such instrument had existed The consequence, 
accordingly, of a laivs being void must be. that people shaU 
aa as if there were no such law about the matter: and there- 
fore that if any person in virtue of the mandate of the law 
should do anything in coercion of another perso^ which 
without such law he would be punishable for doing, he would 
still be punishable; to wit, by appointment of the judiaal 
power. Let the law for instance, be a law imposing ^ 
a man who should go about to levy the tax by force would be 
punishable as a trespasser; should he chance to be killed m the 
attempt, the person killing him would not be punishable as 
for murder; should he kill, he himself would, perhaps, 1^ 
punishable as for murder. To whose oflSce does it appertain 
to do those acts in virtue of which such punishments would be 
inflicted? To that of the Judges. AppHed to practice then, the 
effect of this language is, by an appeal made to the Judges, 
to confer on those magistrates a controlling power over the 
acts of the legislature. 

32. By diis management a particular purpose might perhaps, Rmtdy worn 
by chance be answered; and let this be supposed a good one. 

Still what benefit would, from the £eneral tendency of such a 
doctrine, and such a practice in conformity to it, accrue to 
the body of the people is more than I can conceive. A Parha- 
TTifTif, let it be supposed, is too much under the influence of 
the Crown: pays too litde regard to the sentiments and the 
interests of the people. Be it so. The people at any rate, if 
not so great a share as they might and ought to have, have 
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as s cmt w 
rtpTcsmt it. 


had, at least, some share in choosing it. Give to the Judges 
a power of annnilmg its acts; and you transfer a portion of the 
supreme power from an assembly which the people have had 
some share, at least, in choosing, to a set of men in the choice 
of whom they have not the least imaginable share: to a set of 
men appointed solely by the Crown: appointed so/c/y, and 
avowedly and constantly, by that very magistrate whose partial 
and occasional influence is the very grievance you seek to 

remedy. 

But not so bad 33. In the heat of debate, some, perhaps, would be for 

saying of this management that it was transferrii^ at once 
the supreme authority from the legislative power to die 
judicial. But this would be going too far on the other 
There is a wude difference between a positive and a negative 
part in legislation. There is a wide different ag^ between 
a negative upon reasons given, and a negative without any. 
The power of repealing a law even for reasons given is a great 
power: too great indeed forjudges: but still very distinguish¬ 
able from, and much inferior to that of making one.^ 

The supreme 34. Let US now go back a htde. In denying the eas^ce of 
pou-er limitabJe assignable bounds to the supreme power, I ^deo, imless 
by coni>ention. limited by express convention:’ for this exception I 

could not but subjoin. Our Author indeed, in that passage 
in which, short as it is, he is the most cxpUcit, leaves, we may 
observe, no room for it. ‘However they began, says he 
froeakine of the several forms of government) howevM 
the^W, and by what right soever they subsis^ Aere is 
and must be in all of them an authority tbt is absolute. 

To say this, however, of all governments without excepnon; 
—to »v that no assemblage of men can subsist in a state of 
govenment, without being subject to some one body whose 

I Non^ithstanding what has ^ 

indeed, m ^ to espouse, the interests of the people. A puUic and 

Ac of Ac law is by this means bro^t on. 

* V. supra, par. 26. 
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authority stands unlimited so much as by convention, to 
:ry m irthat not even by convention can any bnutaoon 

suprmc, wouia be saying. 1 take ... rate too 
raL: it would be saying that there n no 

goveimnent in the „ftld in the 

Provinces; nor m the Swiss Cantons, nor was ui 

^35^ S mode of limitation I see not what there is that^<»^«^‘^ 
need surprise us. By what is it that any degree of power 

(meaning political power) is established? It is 
less as wVhave already had occasion to observe,^ than a habn 
of and disposition to obedience: habit, speaking with respect 
to past acts; disposition, with respect to future. This disposition 
it h as easy, or I am much mistaken, to conceive ^ bemg 
absent with regard to one sort of acts; as present wi regar 
to other. For a body then, which is in other respects supreme, 
to be conceived as being with respect to a certam sort ot acc, 
limited, all that is necessary is, that this sort of acts be m its 

description distinguishable from every other. r • i. 

36. % means of a convention then we are fhrmshed 
that common signal which, in other cases, we despaired or ^ 
finding * A certain act is in the instrument of convention mon signal oj 
specified, wid. tespec. to which die government fi therem 
precluded from issuing a law to a certain enect: whether to 
the effect of commanding the act, of permitting it, or oi 
forbidding it A law is issued to that effect notwithstanding. 

The issuing then of such a law (the sense of it, and likewise 
the sense of that part of the convention which provid^ agaimt 
it being supposed clear) is a &ct notorious and visible to all. 
in the issuing then of such a law we have a fact which is 
capable of being taken for that common signal we have been 
speaking of. These bounds the supreme body in question 
has marked out to its authority: of such a demarcation then 
what is the effect? either none at all, or this: that the disposi¬ 
tion to obedience confines itself within these bounds . Beyond 
them the disposition is stopped from extending*, beyond them 
the subject is no more prepared to obey the governing body 
of his own state, than that of any other. What difficulty, I 


^ V. supra, ch. L par. 13, note. 


V. supra, par. 22. 
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sliould be in conceiving i stAtc tbings to subsist 
in which the supreme authority is thus limited,—what ^eater 
dif&culty in conceiving it wi^ this limitation, dian without 
any, I cannot see. The two states are, I must confess, to me 
alilce conceivable; whether alilte expedient, alihe conducive 
to the happiness of the people, is another question 

37. God forbid, that from any thing here said it should be 
conduded that in any society any convention is or can hi 
made, which «= ba11 have the effect of setting up an msup^bl 
t'— that which the parties affected shall deem a refotma 


non:—God forbid that any disease in the comn^on of a 
state should be without its remedy. Such mi^t by some 
thou<^ht to be ihe case, where that supreme body w^ch in 
such*a convention, was one of the contrat^g parties, 
incorporated itself with that wHch was the oth 
subsists to give any new modification to the ^ ^ 

Many ways might however be found to m^e the req^te 

e^eiSnt. Although that body i^^ which co^:^ 

tS this^ger body be consulted. Various are ^e ways ^ 
mi«rht be conceived of doing this, and that without my dis- 

pavement & effect, as that, should the sense of 

siSl^irFer Wy be frvourable to the altemdon^it may be ma^ 

would be, regarded by the body of the people as a breach of 
yhe convention.^ 

1 In Great Britain, for *^Sde*^pulaS^^vout of 

an alteration in ^ ^ *ere we^ a n^jority for^ 

England, diere need lx no -without redconing die Set^ The 

alteration among respect’to an artide stipulated m fevourrf 

only difficulty would number of the Scotch mento 

of the new law, depen po auesdon be enacted in the common 
as follows- Let the new law “ ^ distant period, suppose a year m 

But let its commencement ^ ^ in force, unless pedatmed 
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nature. One thh^ I would wisn to nave 

^nlse who ute it, as if intention^y >^^7 

in the language, than a Wt of any ^son “ J 

it IL our fathers, and, maugre all its mconvemenaes, are 
likely, I doubt, to ttansmit it to our ™on. ^ 

I ^ot help persuading myself, that the disputes between 

aSusted than at present, were they but exphatly and 
smdy referred at once to foe prinaple of tmurv. The foot- 
ine on which this principle rests every dispute is that ot matter 

of tact; that is, future fact—foe probability of certam future 
contingencies. Were foe debate then conducted ^der foe 
auspices of this principle, one of two things would happen 
either men would come to an agreement concer^g that 
probability, or foey would see at length, after due discussion 
of foe r Jgroundl of foe dispute, that no agreement was to 
be hoped for. They would at any rate see clearly and exphaUy, 
foe point on which foe disagreement turned. The discon¬ 
tented party would then take their resolution to resist or to 
submit, upon just grounds, according as it shomd appear to 
them worth their while—according to wlwt should appear 
to them, foe importance of the matter in dispute according 
to what should appear to them foe probability or impro^ 
abilitv of success— accofdittp, in short, tis the tnischiefs oj sub- 


fciilv to represent the sentiments of the people in general; persons, for 
of the desCTpdon of those who at the time of the Union. consQtut^ the body 
of electors. To put the validity of the law out of dispute, it would be 
arv the fact upon which it was made ultimately to depend, should be m its 
nature too notorious to be controverted. To determine therefor^ wh^er 
die condidous upon which the invalidadon of it was made to dep^d, had been 
complied with, is what must be left to the simple declaradon of some penon 
or persons; for instance die King. I offer this only as a general idea: and as one 
atnnngvf many that perhaps might be off^d in the same view. It imll not be 
pvr pyrfwl that I should hetc answer objections, or enter into details. 
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mission should appear to hear a less, or a greater ratio to the mischi^s 
of resistance. But the door to recon^ement would be mucb 
more open, when they saw that it might be not a mere affair 
of passion, but a difference of judgment, and that, for any 
thing they could know to the contrary, a sincere one, that 

was the ground of quarrel. i i-i j -1 i 

40. All else is but womanish scolding and childish alterca¬ 
tion, which is sure to irritate, and whiph never can persuade.— 

‘I say, the legislature canwof do this—I say, that it can. I say, 
that to do this, exceeds the bounds of its authority—I say, it 
does not ’—It is evident, that a pair of disputants setting out 
in this manner, may go on irritating and perplexii^ one 
another for everlasting, without the smallest chance of wer 
coming to an agreement. It is no more than announcing, 
and that in an obscure and at the same dme, a peremptory 
and captious manner, their opposite pers^ions, or radier 
affections, on a question of which neither of them sete him^lf 
to discuss the grounds. The question of utility, aJl this w e, 
most probably, is never so much as at all brought upon the 
carpet: if it be, the language in which it is disci^d is s^e to 
Swarped and clouded to make it match with the obscure 

and entangled pattern we have seen. -11 j 

of 41. On the other hand, had the debate been ongmally and 

avowedly instituted on the footing of utility, the parties nugW 

at length have come to an agreement; ^ 

and expUcit issue.-‘I say, that the mischiefe of 

I sav the benefits of it are only to such an amount,—I say. ^ 
so but to a greater.’-This, we see, is a ^ound of conttove^ 

very differlnt from the former. The 

toe coItingL matters of fact: to solve it, both Parties Am 
are naturally Greeted to support their 

e^toce o/such pas, uuttars of fact« 

purpose of 

pW to this and 
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nothing else. ^ rc.r-Tavc a plain and 

”::aT to pr^nt rcconclcment: at the worst 

t^ Ltelhlble and explored. 

^ clearly understand one another, will not be 

aSa*aS’ in dif. ..a !w„ *c 

sopnisacai and inflames the passions. 

^^But i^is^now high time wc should return to our 

from whose text we have been insensibly led astr^, by the 

nicety and intricacy of the question it seemed to offer to our 


view. 



CHAPTER V 


Subject of the 
paragrdph ex~ 
amined ui the 
present chapter. 

The paragraph 
recited. 


The Jirsi self- 
unce examined. 

The most oh~ 
vious sense of it 
nugatory^ 


duty of the supreme power to make laws 

1. We now come to the last topic touched upon in tliK 
digression; a certain 'duty' which, according to our Author’s 
account, the supreme power lies tmder: ^die duty of making 

laws. , , , r 1 

2 ‘Thus far,’ says he, ‘as to the right of the supreme power 

to make laws; but farther, it is its duty likewise. For since the 

respective memben are bound to conform lheimelv« to the 

wifi of the state, it is expedient that they receive diredions &om 

the state declaratory of that its wiB. rince it is impo^le, 

in so great a multitude, to give mjuncoons to every pam 

man relative to each partico^ action, ierrfore 

absolute and wlmt relative duties ate requited « his hanfc 
what k to be esteemed tonmh dishontj o^^«‘ 

^er^each person is to moderate the use ^ 
those tights whid *e state assigns him, m order to p 

and secure the public „ The 'supmrn 

nW we i^y remember, according to defimnon so 

power we are "ow mU to n n ^ 

does; to be, in short, what it is. Tte then « wna ^ 
graph now before us, with its ’ j, Jat 

U•sinter,- is designed m prove » ^ 

meaning 


upon the fece of it. 
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DUTY Ur DUrlSJiivir. 4. -- 

4 Complete the sense of the phrase, to obvious ex- 

^ annex to if YOU have now, for what is mentioned 

% of fbo -4’"4“^ 

still more untenable than Ae foregoing. 

tn the rim of the supreme power to make laws. By 
‘riVfo’ we saw, in the precedii^ chapter, was m^t, a ng 

; dt-rmake kws in all cases whatsoever: or (to use 
another word, and that our Au^or’s wrt 

of duty thisSh will probably be thought rather a singular 
T Meantime the observation wWch, if I conjecture right, 

he in » make, fa one wbiek very 

o£ely expressed, and not very obviomly connected with 
the purport of what goes before. The duty he here m^ 
is a duty, which respects, I take it, not so much the actual 
making of laws, as the taking of proper measures to spre 
abroJ the knowledge of whatever laws happen to have been 
made: a duty which (to adopt some of our Audior s 
words) is conversant, not so much about issuing dnert- 
ions’ as about providing that such as are issued shaU be 



Meantime to speak of the duties of a supn 
of a legislature, meaning a supreme legblature 
men acknowledged to be absolute;-is what, I mu« o^ 1 < 
am not very fond of. Not that I would wish the subordimtc 
part of the community to be a whit less watchful oyer their 
governors, or more disposed to unlimited submission in 
point of conduct, than if I were to talk with ever so inu^ 
peremptoriness of the duties of these latter, and o e ng ts 


Ohj€£tion 0 the 


a a 

ruse of tne word 

a set 01 ^ ifcij 


1 1 Comm., p. 49* 


























L Duty 
(poiiXxC4l). 

2 . Right 
(jfoUtical), 

3. punishment a 
furtdjmental 
idea. 

4. To define or 

expound, 

5. Words not to 

i»e expounded 

but by para¬ 
phrasis. 

6. Paraphrasis 
u^hat. 
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which die former have against them:^ wW I am afraid of is, 
running into solecism and confusion in discourse. 

^ With thU note let no man trouble himself who is not used, or doa not 
intend to use himself; to what are called metaphysical spcculadom; in ^osc 
estimation the benefit of understanding dearly what he is speaking of is not 

worth the labour. 

1 That may be said to be my duty to do (understand poUdcal duty) which 
you (or some other person or persons) have a right to luve me made to do. 
i then have a duty towards you: you have a bight as against me. 

2 What you have a right to have me made to do (undersmd a poUtical 
right) is that which I am liable, accor^g to Uw. upon a requisition made on 
your behalf to be punished for not doing. 

3 I sav punished: for vrithout the notion of punishment (4at is of pam 
annexed to an act, and accruing on a certam ^mt, and from a certain 
source) no notion can we have of dther right or duty. 

4 Now the idea belonging to the word pain is a ample ont 

SSJess towards resol^g. the idea belongmg to it mto simple ones. 

5 For expounding the words duty, right, power, title, and those oflier 

bfronv^ej is that which is here exemplibed. An expontion framed after 

this method I would term parapfcrusis. ... .. 

A word may be said to be expounded by paraphrasis. 'W^en “Ot tihat 

word alone is translated mto o ..-tmee- die words of which latter arc 

forms a part is or are’ more immediatdy resolvable 

mto simple ones man mosc u y,u^art terms as are expressive of 

This, in short, is the only method in which 

iris - 

0 , of which .v«y mun be fom. 

to be a clear one. 


7. Definition 
per genus ct 
diffcrendamT 
not uni%*crsal 
applicable* 

8. Further 
examples;^ 
disposition^ 
—estate,'- 
interest, — 
power. 


nf definine—the method per genus es 

/. me conuiiua method ot d ^ g purpose. Among 

abstract terms we soon come “ "‘J “ can make no 

?dvmcc: it must either stop short, or turn back, as it were, upo 
circulau or a repented. _ 


8 


IS 

a 


Good again 


is not a .. ** &; ^^ht: and what is a right! It is 

of what is meant by it. ^ ^Author somewhere; where he 

power.—fia estate ism an interest was an estoe-^ As 
defining an esute:—as w'c ^ ^ nianncr, a conjunction or a ptcp^<»- 
wdl. io short, prcposidoi. »' 
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7 I understand, 

wod % ““'ll rScTlppi; ir'ii *e same 

^ in a ^regular didacdc fco^ to 

nTwbich I am liable to be punisU ac»r,^g »> 
do not do: this is the origmal, ordinary, and Pt°P“ ^ , 
die word diityd Have these supreme governors any 

9, Of thi stmp. by lie b^, are j” 

Sr^riuTd,^ omra. looieU for die considet.no. of die 

a-»:,r<. rlipee sorts of duties: pclitial, moral, and reiigioijs; j three 

1 1. One may wWch they are enforced: or the 

correspondent to the three som o ^ y several accounts. 

mnae foim of eo.due, may tea «» ^^.n reader.midwith- 

““ „ not tl let it be seen tom the fint 

SrTtLSeT^g of. cannot bn, be producnve o eonfuston 


who 
superiors 


p iimjihm ent 


duty. 


1 Relirious duty is ako aeated by punishment: by pumshment expected ^ 
at the hands of a person certain,—the Supreme Bemg. ^^ly. 

4. Moral duty is aeated by a kind JSi'S^.^ycd! 4. Moral duty 

has hardly yet got the name of pumshment. by mh ^ ■ general; sense of it. 

from the ill-will of persons nncertam and in qu^ 

that is, such individuals of that commumty as he, whose duty is q 

shall happen to be connerted with. • r a 

5. When in any of these three s^es a man asserts a “^XaiTextemai 5. Difference 

a duty, what he assertt is the eme^e a ^ these sources in beitveen these 

event: viz. of a punishment issmng o extrinsic to, and distinct senses and a 

consequence of a contravention of die • . .i,. upririment ofhim who/oiirt/i u'/i’cli is 

^"k “ffte EX^dSyi witot meming it should #«.*. uud 

ut>on it as such* all he then asserts is bs own mcemal senftiucfii. all 

K e feels himself pluued ur dtspted » *e 
conduct in question, but without bemg able to teU uf/iy. In 

by deUveiing it in terms that purport to declare the voice either of God, 

the law. or of the people. , 

6 Now which of all these senses of the w'ord our Author had m mmd; 
in which of them all he meant to assert that it was the duty of supreme 6. Duty not 

Si^emms to make laws. I know not. Political duty is wh^.they c^ot^ 

mbiect to»: and to say that a duty even of the moral or religious kmd to this m any propei 

effect is incumbent on them, seems rather a preapitate assertion. sense. 

In truth what he meant was neither more not less, I suppose, than that he 

a See the note following. 
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duty? No: for if they are at all liable to punishment according 
to law, whether it be for not doing any thing, or for doing, 
then are they not, what they are supposed to be, supreme 
governorsthose ate the supreme governors, by whose 
appointment the former are hable to be punished. 

T7ur m which 8. The word duty, then, if apphed to persons spoken of as 
ii is here useJ 5 upreme govcmors, is evidendy apphed to them in a sense 
figurative. figurative and improper: nor therefore are the same 

conclusions to be drawn from any propositions in which it is 
used in this sense, as might be drawn from them if it were 
used in the other sense, which is its proper one. 

The vrepcsiticn 9. This explanation, then, being premised;-understandiM 
jcrrirJ w m mN-sclf to bc using the word duty m its improper sense, the 
this sense. that it is the duty of the legislature to spread 

abroad, as much as possible, die knowledge of their will 

ihould be elad to see them do what he is spealmg of; to wit, make kws: 

I know not; but I. for my part, have no difficulty. I answCT,-^^ 
Tim cenuaded that it is for the benefit of the commumty dia diey ^ts 

govemon) should ^ ouW ^ dl this. I should not at any rale 

opimon for saving . . J ^tr No more should I venture to say 

o( if ill-will, will *0 pirni* *»• 

It is then their iwed du^. tU-re can be no more propriety in 

In in V of these yr<*r* K must bc observed, mere can oc uv r r '. 

averring it to bc the dupr of t^ S:K;Tp"ur;uc"rother suppo^le 

mexsure in thb peremptory ^ didactic composi- 

non- Modes of pnv-e -mW thai the observance 

whereof u »o well known m *o 6®* jnnlv the same term to the partico- 

lir details of legislMve conduct, esp^auy ncwij p p—- 

think, too Cir. and tends only to confiision. 

Cyn-fns.'fJ M ^ i. . 4 ..« An or omit to do, when acting «« « ™ 

whjt wav sMb- * 1 mean for wto they „orcme. Because for any ihmg any 

feet la political body in which, wbra **^*^’ „ ■ undies that arc subordinate, Acy 

Anr of Acm be pumAcd see examples of every day. 

j^^preme. only any may be. but many arr. rt u what we 
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file oeople is a proposition I am disposed most un- 

toMf^this be our Author t meanmg, I 

join myself to him heart and voice. . ^ wished to see Obscured agaU 

loTt!;'a*;reS:^S^ugh it is wba^ should have appe^cd 
ntote precisely than « " “f'"' 

thL once occasion to detect him m,‘— a kind of 

than which nothing can be more vexatious to a ^ 

Se sets out with the word duty in his rnouth; and, m the 
character of a Cettsor, with all due gravity begms talkmg to us 
of^hat ought to be. ’Tis in the midst of this lecture that our 
Proteus sUps aside; puts on the historian; gives ^ insensible 
turn to the discourse; and, without any warning of the change, 
finishes with telling us what is. Between these two poum, 
indeed, the is, and the ought to he, so opposite as they frequently 
are in the eyes of other men, that spirit of obsequious qutetim 
that seems constitutional in our Author, will scarce ever let 
him recognize a difference. ’Tis in the second sentence ot 
the paragraph that he observes that ‘it is expedient that they 
(the people) ‘receive directions from the state’ (meanmg the 
eovetning body) ‘declaratory of that its will.’ Tis in the very 
next sentence that we learn from him, that what it is thus 
* expedient' that the state should do, it does do. But smee it is 
impossible in so great a multitude, to give parucul^ mjimc- 
tions to every particular man relative to each particular action, 
therefore,’ says he ‘the state establishes (does actually establish) 

‘general rules’ {the state generally, any state, that is to say, 
that one can mention, all states, in short, whatever do establish) 

‘general rules for the perpetual information and direction of 
Si persons in all points, whether of positive or of negative 
duty.’ Thus far our Author; so that, for aught appears, 
whatever he could wish to see done in this view is done. 

Neither this state of our own, nor any other, does he wish to 

1 V. supra, ch. IL par. 11, ch. III. par. 7, ch. IV. par 10. 
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see do any thing more in the matter than he se« done already; 
nay, nor than what is sure to be done at all events: so that 
happily the duty he is here so forward to lay on his superiors 
will not sit on them very heavy. Thus far is he from having 
any determinate instructive meaning in that part of the 
p 3 ragraph in which, to appearance, and by accident, he comes 

nearest to it. -111 

11. Not that the passage however is absolutely so remote 

from meaning, but that ^e inventive complaisance of a 
commentator of the admiring breed might find it pregnant 
with a good deal of useful matter. The design of disseminat¬ 
ing the knowledge of the laws is glanced at by it at 1^ 
with a show of approbation. Were our Author s writings 
then as sacred as Aey are mysterious; and were they m the 
number of those which stamp the seal of authority on what¬ 
ever doctrines can be fastened on them; what we have read 
mieht serve as a text, from which the obhgaaon of adopt^ 
as Lny measures as a man should deem subservient to that 
desien, might, without any unexampled violent, be dedu^ 
In tooJulai passage I might 6nd incnlcamd, if not BSto 

sylkhis. at least totiiem Uteris, as many pomts of 
duty as should seem subservient to the purposes of igesttm 
and promulgation. Thus fortified, I mig t ptess^ upon 
legislatute. and that on the score of ‘Juty, to catty mto execi^ 
non, and that without delay, many a busy “ 7 

rithet unthought of or unheeded. I might to them wli a 
tone of authority to their work: I might bid them go ^ 

oast-sole and neglected materials of common law,-for 
to registering and publishing of all fiitme ona as toy artse ;- 
to Sforing. by a digest the body *e con^™ law 
thus completed, mto sutute-law .—for . 

whole together into eoJes or p««ls, as ma^ “ 

dasses of persom 

“Active ®code:-works which P“'>'“ ^^id^T wM 
for, at wHch professional ii^est shudders, and at wni 

in f^nlence Stands agnast* 
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duty -- 

19 All these leading points, 1 say, of legislative econom), ^ forced 

““ For’nothing- 

rS’wit has been mentioned, I trust, is n^«a^ m 

ttoSSfLd IttSve duties ’are re,uir^ at his 

Sh« dLee every man retains of his natural hktty; what he 
has viv^up as the price of the benefits of society; and after 
ttomannHeachpLonis to moderate the use and exeraa 
of those tights which the state assigns him, m order to pro“® “ 
mrsecure^the public tranquilliry.’ In takmg “Y'“J'^ 

tinizing perhaps, would not be altogether satisfie 

^ it^ iut^the ear is soothed by and f 

13. I now put an end to the tedious an we of vc 

words that has subsisted, in a more particular manner dunng ^ criticisms. 

the course of these two last chapters: 

description laborious and irksome to the wnter. What 
remedy’ Had there been sense, I should have attached inyse 
to the sense: finding nothing but words; to the wor^ I w^ 
to attach myself, or to nothing. Had the doctnne ^een b 
false, the task of exposing it would have been comparanvely 
in easy one: but it was what is worse and thence 

it caine to require all these pains which I have been here 
bestowing on it: to what profit let the reader judge. 

‘Well then,’—(cries an objector)— ^e t^k you have set 
yourself is at an end; and the subject of it after all, accordmg 
to your own representation, teaches nothing ;—accor 
to your own shewing it is not worA attending to. y 

then bestow on it so much attention? 

In this view— To do something to instruct, but more to 

undeceive, the timid and admiring student:—to exate him 
to place more confidence in his own strength, and less m toe 
infallibili ty of great names'. —to help him to em^cipate 
judgment from the shackles of audiority;—to let him see 











112 A FBJVGMENT ON GOVERNMENT 

that the not understanding a discourse may as well he die 
writer’s fault as the reader’s:—^to teach him to distinguish 
between showy language and sound sense:—to warn him 
not to pay himself with words:—to shew him that what may 
tickle the ear, or dazzle the imagination, will not always 
inform the judgment:—^to shew him what it is our Author 
can do, and has done: and what it is he has not done, and 
cannot do:—to dispose him rather to fast on ignorance than 
feed himself with error: to let him see that with regard to an 
expositor of the law, our Author is not he that should come, 
but that we may be still looking for another ,—‘Who then,* says 
my objector, ‘shall be that odier? Yourself?’—No verily. 
My mission is at an end, when I have prepared the way h^ori 

him. 
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PREFACE 


1 The following sheets were, as the title-page expresses^ 
printed so long ago as the year 1780 . The design, m 
pursuance of which they were wntten, was not so ^xt^ive 
L that announced by the present title. They had at that 
time no other destination than that of servmg ^ ^ 
introduction to a plan of a penal code in terminis^ designe to 

follow them, in the same voluine. 

7 The body of the work had received its completion 

according to the then present extent of the auAor s views, 
when, in the investigation of some flaws he had discovered, he 
found himself unexpectedly entangled in an unsuspected 
comer of the metaphysical maze. A suspension, at first not 
apprehended to be more than a temporary one, necessarily 
ensued: suspension brought on coolness, and coolness, aided 
by other concurrent causes, ripened into disgust. 

3. Imperfections pervading the whole mass had already 
been pointed out by the sincerity of severe and discerning 
friends; and conscience had certified the justness of their 
censure. The inordinate length of some of the chapters, the 
apparent inutility of others, and the dry ^d metaphysic^ 
turn of the whole, suggested an apprehension, that, if pu 
lished in its present form, the worlc would contend under 
great disadvantages for any chance, it might on other accounts 
possess, of being read, and consequently of being of use. 

4 . But, though in this manner the idea of completing the 
present work slid insensibly aside, that was not by any means 
the case with the considerations which had led him to engage 
in it. Every opening, which promised to afford the lights he 
stood in need of, was still pursued: as occasion arose, the several 
departments connected with that in which he had at first 
engaged, were successively explored; insomuch that, in one 
branch or other of the pursuit, his researches have nearly 

embraced the whole field of legislation. 

5. Several causes have conspired at present to bring to light, 
under this new tide, a work which under its original one had 
been imperceptibly, but as it had seemed irrevocably, doomed 

^ The title-page of the 1789 edidon reads, after the ritic—‘printed in the 
year 1780, and now first published.’ W. H. 
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to oblivion. In the course of eight years, materials for various 
works, corresponding to the diSerent branches of the subject 
of legislation, had been produced, and some nearly reduced to 
shape: and, in every one of those works, the principles «- 
hibited in the present pubhcation had been found so necessary, 
that, either to transcribe them piece^meal, or to e^iibit 
somewhere where they could be referred to in the lump, was 
found unavoidable. The former course would have occa¬ 
sioned repetitions too bulky to be employed without necessity 
in the execution of a plan unavoidably so voluminous: die 
latter was therefore inchsputably the preforable one. 

6 . To publish the materials in the form in which they were 
already printed, or to work them up into a new one, was 
therefore the only alternative: the latter had all along been his 
wish, and, had time and the req uisite degree of alacrity been 
at command, it would as certainly have been realised. Cogent 
considerations, however, concur, ^^dth the irksomeness of die 
task, in placing the accomplishment of it at presem at an 
unfathomable distance. 

7 . Another consideration is, that the suppression of the 

f ircsent work, had it been ever so decidedly wished, is no 
onger altogether in his power. In the course of so long an 
interval, various incidents have introduced copies into various 
hands, from some of which they have been transferred, by 
deaths and other accidents, into others that are unknown to 
him. Deuched, but considerable extracts, have even been 
published, without any dishonourable views, (for the name 
of the author was verv honesdy subjoined to them,) but 
without his privity, and in pubUcations undertaken without 

his knowledge. 

8 . It may perhaps be necessary to add, to complete^ms 
excuse for oHcring to the pubhc a work pervaded by 
which have not escaped even the author s partial eye, t h^™ ^ 
censure, so justly bestow’ed upon the form, did not extend 

itself to the matter. - ,, . i « • • 

9 . In sending it thus abroad into the world with ^ its im¬ 
perfections upon its head, he thinks it may be of assistance to 
the few readers he can expect, to receive a short mtimaoonol 
the chief particulars, in respect of which it fails of co 
jng with his maturcr view's. It will thence be observed now 
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PREFACE 

111 some respects it fails of quadrating with the ^ desipi 
announced by its original title, as in others it does with that 

announced by the one it bears at present. ^ 

1 0 . An introduction to a work which takes for its subject 

the totality of any science, ought to contain all such matters, 
and such matters only, as belong in common to every partic¬ 
ular branch of that science, or at least to more branches of it 
fVian one. Compared with its present title, the present work 
fails in both ways of being conformable to that rule. 

11 . As an introduction to the principles of morals, in addi¬ 
tion to the analysis it contains of the extensive ideas signified 
by the terms pleasure, pain, motive, and disposition, it ought to 
have given a similar analysis of the not less extensive, though 
much less determinate, ideas annexed to the terms emotion, 
passion, appetite, virtue, vice, and some others, including the 
namps of die particular virtues and vices. But as the true, and, 
if he conceives right, the only true ground-work for the 
development of the latter set of terms, has been laid by the 
explanation of the former, the completion of such a dictionary, 
so to style it, would, in comparison of the commencement, 
be litde more than a mechanical operation. 

12 . Again, as an introduction to die principles of legislation 
in general, it ought rather to have included matters belonging 
exclusively to the civil branch, than matters more particularly 
applicable to the penal: the latter being but a means of com¬ 
passing the ends proposed by the former. In preiference 
therefore, or at least in priority, to the several chapters which 
will be found relative to punishment, it ought to have exhibited 
a set of propositions which have since presented themselves 
to him as affording a standard for the operations performed 
by government, in the creation and distribution of proprietary 
and other civil rights. He means certain axioms of what may 
be termed mental pathology, expressive of the connection 
betwixt the feelings of the parties concerned, and the several 
classes of incidents, which either call for, or are produced by, 
operations of the nature above mentioned.' 


^ For example. —It is worse to lose than simply not to gain.—A toss falls the 
lighter by being divided.—The suffering of a person hurt in gratification of enmity^ 
is greater than the gratification produced by the same cause .—^TTicse, and a few 
otbers which he h^vc occasion to e:^bit at the head of anodier publica¬ 
tion, have the same claim to the appellation of axioms, as those given by 
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13. TKe consideration of the division of offences, and every 
thing else that belongs to offences, ought, besides, to have 
preceded the consideration of punishment: for the idea of 
punishment presupposes the idea of offence: p unishment , as 
such, not being inflicted but in consideration of offence. 

14. Lastly, the analytical discussions relative to the dasn^ 
fication of offences would, according to his present views, be 
transferred to a separate treatise, in which the system of 
legislation is considered solely in respect of its form: in oth» 
words, in respect of its method and terminology. 

15. In these respects the performance fails of coming up to 
the author’s own ideas of what should have been eshibit^ in 
a work, bearing the ride he has now given it, viz., that of an 
Introduction to the Principles of Morals and Legislation. He knows 
however of no other that would be less unsuitable: not in 
particular would so adequate an intimarion of its actual 
contents have been given, by a ride corresponding to the more 
limited design, widi which it was written: viz., tint of serving 

as an introduction to a penal code. 

16. Yet more. Dry and tedious as a great part of the dis¬ 
cussions it contains must unavoidably be found by the bulk of 
readers, he knows not how to regret the having written them, 
nor even the having made diem pubhe. Under every head, 
the practical uses, to which the discussions contained under 
that head appeared apphcable, are indicated: nor is there, he 
believes, a single proposition that he has not found occanon 
to build upon in the penning of some article or other of those 
provisions of detail, of which a body of law, authoritative or 

Ocularly, in this view, the several chapters shordy charac¬ 
terized by the words Sensibility, Actions, IntenUonaltty, Co^ 
sciousness. Motives, Dispositions, Consequences. Bvmm the 
enormous chapter on ^e division of offences* whi^ not¬ 
withstanding the forced compression the plan 1^ undergone 
in several of its parts, in manner there mention^ occupies no 
fewer than one hundred and four closely printed quarto p^, 
the ten concluding ones are employed in a statement of the 

tindcT that oamc; since, refening to noivec^ 

as theit immediate ba^, they are incapable of demonsmoon, ’ 

... *.- and illustrated, in order to be recognBed as mconte^ 
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oractical advantages that may be reaped from the plan of 
Sassificadon which it exhibits. Those in whose sight the 
Defence of Usury has been fortunate enough to find favour, 
may reckon as one instance of those advantages the discovery 
of me principles developed in that htde treatise. In the preface 
to an anonymous tract published so long ago as in 1776 ,^ he 
had at tie utility of a natural classification of offences, 

in the character of a test for distinguishing genuine from 
spurious ones. The case of usury is one among a number of 
instances of the truth of that observation. A note at the end 
of Sect. XXXV, Chap. xvi. of the present publication, may 
serve to show how the opinions, developed in that tract, 
owed their origin to the difficulty experienced in the attempt 
to find a place in his system for that imaginary offence. To 
some readers, as a means of helping them to support the fatigue 
of wading through an analysis of such enormous length, he 
would almost recommend the beginning with those con- 
cludii^ pages. 

17. One good at least may result from the present publica¬ 
tion; viz., rhar the more he has trespassed on the patience of 
the reader on this occasion, the less need he will have so to do 
on future ones: so that this may do to those, the office which 
is done, by books of pure mathematics, to books of mixed 
Tnafhpmarirs and natural philosophy. The narrower the 
drcle of readers is, within which the present w'ork may be 
condemned to confine itself, the less fimited may be the 
number of those to whom the fruits of his succeeding labours 
may be found accessible. He may therefore in this respect find 
himself in the condition of those philosophers of antiquity, 
who are represented as having held two bodies of doctrine, 
a popular and an occult one: but, with this difierence, that in 
his tnstanre the occult and the popular will, he hopes, be 
found as consistent as in those they were contradictor)", and 
that in his production whatever there is of occulmess has been 
the pure result of sad necessity, and in no respect of choice. 

18. Having, in the course of this advertisement, had such 
frequent occasion to allude to diffierent arrangements, as 
having been suggested by more extensive and maturer views, 
it may perhaps contribute to the satisfaction of the reader, to 

^ A Fragment on Government. 
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receive a short intimation of their nature: die « 

without such explanation, references, made hwe anrl |J 
unpublished works, might be productive of perplexity and 
mistake. The following then are the tides of the works by 
the pubhcation of whidi his present designs would be con^. 
pleted. They are exhibited in die order which to him 

best fitted for apprdiension, and in which they would stand 
disposed, were the whole assemblage ready to <~r»TnF. 

once: but the order, in which diey will evoitually appear, 
may probably enough be influenced in some degree by 


lattets of 


collateral and temporary considerations 

19. Part the 1st. Principles of legislation in 
civil, more distinctively termed private distributive, or fiir 
shortness, distributive, law. 

20. Part the and. Principles of legislation in mattprc of 
penal law. 

21. Part the 3rd. Principles of legislation in maitpit of 
procedure', uniting in one view the criminal and civil branrhf^^ 
between which no line can be drawn, but a very indistinct 
and that continually liable to variation. 

22. Part the 4th. Principles of l^;islation in matteis of 


Principles of legislation in Tnattprs of 
concisely as well as fiuniliarly termed 

Principles of legislation in matters of 


reward. 

23. Part the 5th, 
public distributive, m 
constitutional, law. 

24. Part the 6th. 
political tactics: or of the art of maintaining order in the pro¬ 
ceedings of political assemblies, so as to direct thotn to die end 
of their institution: viz., by a system of rules, which are to the 
constitutional branch, in some respects, what the law of 
procedure is to the civil and the penaL 

25. Part the ydi. Principles of legislation in matters 
betwixt nation and nation, or, to use a new though not 
inexpressive appellation, in matters of international law. 

26. Part the 8th. Principles of legislation in matteis of 

jirumce. 

27. Part d*** yb. Principles of legislation in m a tt e i s of 

political economy, ^ , 

28. Part the loth. Plan of a body of law, complete in an te 
branches, considered in respect of its form’, in other words, in 
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a view 


of the 


respect ofits method and terminology; 

origination and connexion of the ideas expressed by the short 
list of terms, the exposition of which contains all that can 
be said with propriety to belong to the head of universal 

jurisprudence.^ i v u 

29. The use of the principles laid down under the above 
several heads is to prepare the way for the body of law itself 
exhibited in terminis; and which to be complete, with reference 
to any poHtical state, must consequently be calculated for the 
Tn** ridian, and adapted to the circumstances, of some one such 

state in particular. 

30. Had he an unlim ited power of drawing upon time, and 
every other condition necessary, it would be his wish to post¬ 
pone the publication of each part to the completion of the 
whole. In particular, the use of the ten parts, which exhibit 
what appear to him the dictates of utility in every line, being 
no other than to furnish reasons for the several corresponding 
provisions contained in the body of law itself, the exact truth 
of the former can never be precisely ascertained, till the 
provisions, to which they are destined to apply, are them¬ 
selves ascertained, and that in terminis. But as the infirmity of 
human nature renders all plans precarious in the execution, in 
proportion as diey are extensive in the design, and as he has 
alre^y made considerable advances in several branches of 
the theory, without having made correspondent advances in 
the practical applications, he deems it more than probable, 
that the eventual order of pubUcation will not correspond 
exacdy with that which, had it been equally practicable, 
would have appeared most eligible. Of this irregularity the 
unavoidable result will be, a multitude of imperfections, 
which, if the execution of the body of law in terminis had 
kept pace with the development of the principles, so that each 
part had been adjusted and corrected by the other, might have 
been avoided. His conduct however will be the less swayed 
by diis inconvenience, fiom his suspecting it to be of the 
number of those in which the personal vanity of the author 

much more concerned, than the instruction of the public: 
since whatever amendments may be suggested in the detail 


IS 


* Such as obligadon, right, power, possession, dtlc, exemption, immunity, 
hanchisCi privilege, nuJlicy, validity, and the like. 
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of the principles, by the Uteral fixation of the provmons to 
which they are relative, may easily be made in a corrected 
edition of the former, succeeding upon the publication of the 

latter. _ 

31. In the course of the ensuing pages, references will be 

found, as already intimated, some to the plan of a penal code 

to which this work was meant as an introduction, some to 

other branches of the above-mentioned general plan, under 

titles somewhat different firom those, by which they have 

been mentioned here. The giving this warning is all which 

it is m the author’s power to do, to save the reada from 

the perplexity of looking out for what has not as yet any 

existence. The recollection of the ch^e of plm will m like 

tT>oTiTn»r accovmt for several similar incongruities not worth 

particularising. r i.* j • 

32. Allusion was made, at the outset or this advertisement, 
to some unspecified difficulties, as ffie causes of die orighial 
suspension, and unfinished complexion, of the present work. 
Ashamed of his defeat, and unable to dissemble it, he knows 
not how to refuse himself the benefit of such an apology as a 
slight sketch of the nature of those difficulties may afford. 

33 The discovery of them was produced by the attempt to 
solve the questions that will be found at the conclusion of ffie 
volume* Wherein consisted the identity and completoiess of a 
law'> What the distinction, and where the separation, between i 
penal and a civil law? What the distinction, and where the 
separation, between the penal and other branches of die 

34. To give a complete and correct answer to these qu^ 
tions it is but too evident that the relatiom and depcndenaes 
of every part of the legislative system* 

ic is oply up.^/ ^ ^ 

die complete existence of the &bric to ^ 
performance of this conation no ei^ple la as W “ 
with any where. Comtnon law, as it styles itself m Eng 

judiciary law, as it might more ^dy for 

"that fiitious composition which has no known p 

rii 
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PREFACE 

1 . Irnnwn assemblage of words for its substance, 

of the Wal &bric: 

of every mtional code. What foUows?-that he who, for 
the purpose just mentioned or for any other wants an example 
of a complete body of law to refer to, must begm with making 

° 35 There is, or rather there ought to be, a logic of the will, 
as well as of the understanding: the operations of the former 
feculty, are neither less susceptible, nor less worthy, ^an those 
of the latter, of being delineated by rules. Of these two 
branches of that recondite art, Aristotle saw only the latter : 
succeeding logicians, treading the steps of their great founder, 
have concurred in seeing with no other ey«. Yet so tar as a 

can be assigned between branches so intimately 

connected, whatever Terence there is, in point of import¬ 
ance is in ^vour of the logic of the will. Since it is only by 
their’ capacity of directing the operations of this faculty, that 
the operations of the understanding are of any consequmce. 

36. Of this logic of the will, the science of law, considered 

in respect of its form, is the most considerable branch,—-the 
most important application. It is, to the art of legislation, 
what the science of anatomy is to the art of medicine. with 
this that the subject of it is what the artist has to 

work with, instead of beii^ what he has to operate upon. 
Nor is the body politic less in danger from a want of acquain¬ 
tance with the one science, than the body natural from 
ignorance in the other. One example, amongst a thousand 
that Tnigh t be adduced in proof of this assertion, may be seen 

in the note which terminates this volume. 

37. Su(i then were the difl&culti«: such the preliminaries: 
—an unexampled work to achieve, and then a new science to 
create: a new branch to add to one of the most abstruse of 

sciences., 

38. Yet more: a body of proposed law, how complete so¬ 
ever, would be comparatively u^ess and uninstructive, unless 
explkned and justified, and that in every titde, by a continued 
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accompaniment, a perpetual commentary of reasons:^ which 
reasons, that the comparative value of such as point in opposite 
directions may be estimated, and the conjimct force, of such 
as point in the same direction, may be felt, must be 
and put under subordination to such extensive and leading 
ones as are termed principles. There must be therefore, not one 
system only, but two parallel and connected systems, running 
on together, the one of legislative provisions, the other of 
pohtical reasons, each affording to the other correction and 
support. 

39. Are enterprises like these achievable? He knows not. 
This only he knows, that they have been undertaken, pro¬ 
ceeded in, and that some progress has been made in all of 
them. He will venture to add, if at all achievable, neva at 
least by one, to whom the fatigue of attendii^ to discussions, 
as arid as those which occupy the ensuing pages, would either 
appear useless, or feel intolerable. He will repeat it boldly (for 
it has been said before him), truths that form the basis of 
pohdcal and moral science are not to be discovered but by 
investigations as severe as mathematical ones, and beyond all 
comparison more intricate and extensive. The familiarity 
of the terms is a presumption, but it is a most fallacious one, 
of the &cihty of the matter. Truths in general have been 
called stubborn things: the truths just mentioned are so in 
their own way. They are not to be forced into detached and 
general propositions, unincumbered with explanations and 
exceptions. They will not compress themselves into epigrams. 
They recoil from the tongue and the pen of the dedaimer. 
They flourish not in the same soil with sentiment. They grow 
among thorns; and are not to be plucked, like daisies, by infrnts 
as they run. Labour, the inevitable lot of humanity, is in no 
track more inevitable than here. In vain would an Al ex a nd e r 
bespeak a pecuhar road for royal vanity, or a Ptolemy, a 
smoother one, for royal indolence. There is no Kings 
Road, no Stadtholders Gate, to legislative, any more than to 

mathematic science. 


^ To the aggregate of thei 
allotted —the rationale. [1823*] 


common denomination has since been 
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LEGISLATION 
CHAPTER I 


OF THE PRINCIPLE OF UTILITY 


1 Natusb has placed mankind under the governance of hUnkM 
wo sovereign masters, pain and pkasure. It is for them alone^^ 
to point out what we ought to do, as well as to determine pleasure. 
what we shall do. On the one hand the standard of right and 
wrong, on the other the chain of causes and effects, are fastened 
to thSr throne. They govern us in all we do, in all we say, 
in all we think: every effort we can make to throw off our 
subjection, will serve but to demonstrate and confirm it. 

In words a man niay pretend to abjure their empire, but in 
reality he will remain subject to it all the while. The principle 
of utility^ recognizes this subjection, and assumes it for the 
foundation of that system, the object of which is to rear the 
febric of feUcity by the hands of reason and of law. Systems 
which attempt to question it, deal in sounds instead of senses, 
in ranrirp instead of reason, in daikness instead of li&ht. 


» Note by the Author, July 1822. 

To denomination of late been added, or substituted, the greatest 
happiness or greatest felicity prindple; this for shortness, instead of saying at 
lengi that prindple which states the greatest happiness of ^ those whose 
interest is m question, as being the right and proper, and only right and proper 
and universally desirable, end of human action: of human action in every 
situation, and in particular in that of a fimedouary or set of fimetionanes 
exercisuig the powers of Government. The word utility docs not so clearly 
point to the ideas of pleasure and pain as the words happiness mdfelidty do: 
nor does it lead us to the consideration of the number , of the interests affected; 
to the number, as being the drcumstance, which contributes, in the largest 
proportion, to the formation of the standard here in question; the standard of 
right and wrongs by which alone the propriety of human conduct, in every 
situation, can with propriety be tried. This want of a sufficiently manifest 
connexion between die ideas of happiness and pleasure on the one hand, and the 
idea of utility on the other, I have every now and then found operatiag, and 
with but too much efficiency, as a bar to the acceptance, that might otherwise 
have been given, to this principle. 
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B ut enough of metaphor and declamation: it is not by such 
means that moral science is to be improved. 

2. The principle of utihty is the foimdadon of the present 

work: it will be proper dierefore at the outset to give an 
exphcit and determinate account of what is by it. 

By the principle^ of utihty is meant that principle which 
approves or disapproves of every action whatsoever, accord¬ 
ing to the tendency which it appears to have to augmoit or 
diminish the happiness of the party whose interest is in 
question: or, what is the same thing in other words, to 
promote or to oppose that happiness. I say of every action 
whatsoever; and therefore not omy of every action of a private 
individual, but of every measure of government. 

3. By utihty is meant that property in any object, whereby 
it tends to produce benefit, advantage, pleasure, good, or 
happiness, (all this in the present case comes to die samp 
thing) or (what comes again to the same thing) to prevent 
the happening of mischief, pain, evil, or unhappiness to the 
party whose interest is considered: if that party be the com¬ 
munity in general, then the happiness of the co mmunit y; if a 
particular individual, then tiie happiness of that individual. 

4. The interest of the community is one of the most 
general expressions that can occur in the phraseology of 
morals: no wonder that the meaning of it is ofien lost. When 
it has a meaning, it is this. The community is a fictitious 
body, composed of the individual persons who are considered 
as constituting as it were its members. The interest of the 
co mmuni ty then is, what?—the sum of die interests of the 
several members who compose it. 

5. It is in vain to talk of the interest of the commumty, 

1 The word principle is derived from the Latin ptinapium: vdiiA seems 
to be compounded of the two words primus, first, or ch ief, ^d (ipniiis, a 
terminatioa which seems to be derived fix>m capio, to take, as imtum dpiu m, 
rmmidpium; to which are analogous, auc^s.for^s, and otiiers. It is a term ta 
very vague and very extensive signification; it is applied to any thing whidi is 
conceived to serve as a fiiimdation or beginning to any series of operanoos: 
in some ra f***, of physical operations; but of mental operations in the present 


The principle here in question may be taken tor an aa or me mmo, a 
sentiment; a sentiment of approbation; a sentiment which, whra applied 
CO an action, approves of its utility, as that quahty of it by which die mmsuie 
of approbation or disapprobation bestowed upon it ought to be govemecL 
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without understanding what is the interest of the individual. 

A thing is said to promote the interest, or to ht for the interwt, 
nf an individual, when it tends to add to the sum to^ or ms 
pleasures: or, what comes to the same thing, to dimimsh the 

sum total of his pains. i ^ 

6. An action then may be said to be confonnable to 

principle of utility, or, for shortness sake, to utility, (meaning oj 

wth respect to the community at large) when Ae tendency utHUy, wiuu. 
it has to augment the happiness of the commumty is greater 

than any it has to diminish it. . ^ a 

7. A measure of government (which is but a Particular / 

kind of action, performed by a particular person or persons) conformable to 
mav be said to be conformable to or dictated by the principle the principle of 
Sty, when in like manner the tendency which it has to 
augment the happiness of the community is greater than any 
which it has to diminish it. 

8. When an action, or in particular a measure of govern- 
ment, is supposed by a man to be conformable to the principle 
of utility, it may be convenient, for the purposes of discourse, 
to imagine a kind of law or dictate, called a law or dictate of 
utility; and to speak of the action in question, as being con- 

fonuable to such law or dictate. 

9. A man may be said to be a partizan of die principle of 

utility, when the approbation or disapprobation he annexes 
to any action, or to any measure, is determined by and 
proportioned to the tendency which he conceives it to have 
to augment or to diminish the happiness of the community; or 
in other words, to its conformity or imconformity to the 
laws or dictates’ of utility. 

10. Of an action that is conformable to the principle 

udUty one may always say either that it is one that ought to wrong f etc, hou 

be done, or at leasfthat it is not one that ought not to be done, to be wider- 

One may say also, diat it is right it should be done; at least 

tha t it is not wrong it should be done: that it is a right action; 

at least that it is not a wrong action. When thus interpreted, 

the words ought, and right and wrong, and others of that stamp, 

have a meaning: when otherwise, they have none. 

^ biterest is one of diose words, whicli not having any superior getius^ 

Cannot in the ordinarv wav be defined. 
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pt4rsued. 


To prove the 11. Has the rectitude of this principle been ever formally 

coiitested? It should seem that it had, by those who have not 

otice wviecessiiry hnown v^hat they have been ni eamn^ . Is it susceptible of any 
and impossible, direct proof? it should seem not: for that whidi is used to 

prove every thing else, cannot itself be proved: a chain of 
proo6 must have their commencement somewhere. To give 
such proof is as impossible as it is needless. 

It has seldom, 12. Not that there is or ever has been that human creature 

T breathing, however stupid or perverse, who has not on many, 
perhaps on most occasions of his life, deferred to it By the 
naturd constitution of the human &ame, on most occasions of 
their lives men in general embrace this principle, without 
thinking of it: if not for the ordering of their own actions, yet 
for the trying of their own actions, as well as of those of other 
men. There have been, at the same time, not many, perhaps, 
even of the most intelligent, who have been disposed to em¬ 
brace it purely and without reserve There are even few who 
have not taken some occasion or other to quarrel with it, 
either on account of their not understanding always how to 
apply it, or on account of some prejudice or other which they 
were afraid to examine into, or could not bear to part widi. 
For such is the stuff that man is made of: in principle and in 
practice, in a right track and in a wroi^ one, die rarest of all 

liumati qualities is consistency. 

Jt can never he 13. When a man attempts to combat the principle of utility, 
consistently ^ reasons drawn, without his being aware of it, from 

that very principle itself.1 His arguments, if they prove any 

I The principle of utUity. a lave heard it ^d) is a dai^eroiB principle: 
it is daneerous on certain occaaons to consult it.’ This is as muth as to ay, 
what? t^t it is not consonant to utility, to consult utiKty: in short, that it is 

not consulnng it, to consult it. 

Addidon by the Author, July 1822, _ 

Not long after the publication of die Fragment on 

prindple, the principle of vHlity was brought 

observation to the above effect was was Alexander Weik^j^^ 
nmeAttomey or Solicitor General, afterwards succeavely Chief Ju^rf 

af Lord Louebborough and Earl of Rosslyn,. It was made-niot mdeed m 

of a paso. by whom it ™ dmp» 
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diinff prove not that the principle is wrong, but ^t, accord¬ 
ing £ 5ie appHcations he supposes to be ^ 

amied Is it possible for a man to move the earth? Yes, Dut 

he must first find out another earth to stand upon. to be 

^ 14. To disprove the propriety of it by argunients is imposs- 
ible* but fi-om the causes that have been mentioned, or trom 
come confused or partial view of it, a man may happen to be prejudius Ou 

disposed not to relish it. Where this k the case, if he thi^ mta^ined 
the settling of his opinions on such a subject worth the trouble, against it. 
let him the following steps and at length, perhaps, he 

mav come to reconcile himself to it. 11 -1 

1. Let him settle with himself, whether he would wish to 

discard this principle altogether; if so, let bim consider what 
it is that all his reasonings (in matters of politics especially) 

can amount to? . , , . ir -l -l u 

2. If he would, let him settle with himself, whether he 

wodd judge and act without any principle, or whether there 

is any other he would judge and act by? , 

2 If there be, let him examine and satisfy nimseli whether 
the principle he thinks he has found is really any separate 
intelligible principle; or whether it be not a mere pnnciple 

aooHed* with any thing like a comprehensive view, to the field of Constim- 
tional Law nor therefore to those features of the English Government, by 
which the ’greatest happiness of the ruling one vdth or without ^at o a 
^voured few, are now so plainly seen to be the only ends to which the comse 
of it has at any time been directed. The principle of utility an appellative, 
at that time employed—employed by me, as it had been by others, to designee 
that which in a more perspicuous and instmetive manner^ may, ^ ®hove, be 
designated by the name of the greatest happiness principle. ‘This pnnciple (said 
Wedderbum) is a dangerous one.’ Saying so, he said that which, to a certain 
extent, is striedy true: a principle, which lays down, as the only right and justi¬ 
fiable end of Government, the greatest happiness of the greatest number- 
how it be denied to be a dangerous one? dangerous it unquestionably is, 
to every government which has for its actual end or object, the greatest nappi-- 
ness of a certain one, with or without the addition of some comparatively small 
number of others, whom it is a matter of pleasure or accommodation to him to 
admit, each of them, to a share in the concern, on the footing of so many 
Junior partners. Dangerous it therefore really was, to the interttt ^the sinister 
interest—of all those functionaries, himself included, whose interest it was, 
to delay, vexation, and expense, in judicial and other modes of 

procedure, for the sake of the profit, extractible out of the expense- In a 
Govemnient which had for its end in view the greatest happiness of the 
greatest number, Alexander W^edderbum might have been Attorney Gcncial 
and then Chancellor: but he would not have been Attorney Gencr^ vath 
£15,000 a year, nor Chancellor, with a peerage with a veto upon all justice, 
with £25,000 a ye^, and with 5(X) sinecures at his disposal, under the name 
of Ecclesiastical Benefices, besides et cateras. 

I 
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in words, a kind of phrase, which at bottom expresses neither 
more nor less rViar> mere averment of his own unfounded 
sentiments; that is, what in another .person he might he apt 
to call caprice? 

4. If he is to think that his own approbation or 

disapprobation, annexed to the idea of an act, wthout any 
regard to its consequences, is a sufficient foundation for him 
to judge and act upon, let him ask himself whether his send^ 
ment is to be a standard of right and wroi^, vdth respect to 
every other rnan^ or whether every mans sentiment has the 

same privilege of being a standard to itself? 

5. fa the first case, let him ask himself whether his prindple 

15 not despotical, and hostile to all the rest of human race? 

6. fa the second case, whether it is not anarchical, and 
whether at this rate there are not as many different standards 
of right and wrong as there are men? and whether even to the 
tane rnan, file same thing, which is right to-day, may not 
(without the least change in its nature) be wro^ to-monow? 
and whedier the same thing is not right and wro^ m the 
same place at the same time? and in either case, whether all 
argument is not at an end? and whether, when two men 
have said, ‘I like this,’ and ‘I don’t like it, they can (upon such 

a p rinc iple) have any t hin g more to , 1 

7 If he should have said to himself. No: for that the s^- 
mem whkh he proposes as a standard must be mounded on 
reflection, let him say on what pamculars the r^ecdon is to 
turn’ if on particulars having relation to the utihty of the ^ 
then let him say whether this is not desertmg his own prin¬ 
ciple, and borrowing assistance from that very 
tion to which he sets it up: or if not on those particulars, on 

what other particulars? , , 

8. If he should be for compoun^g the matter, 
fag his own principle in part, md the pmciple of utihty in 

pmt, let him say how far he will adopt it? 

^ 9 When he has settled with himself where 

then let him ask himself how he justifip to himself the adopt- 

“I0 A-Stdng my o*er prindple jhan ^ d 

utility to height prindple. a P““P^ 
man to pursue; admitting (what is no ) 
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ripht can Have a meaning without reference to utility, let him 
say whether there is any such thing as a motive that a man can 
have to pursue the dictates of it: if there is, let him say what 
that motive is, and how it is to be distinguished from those 
which enforce the dictates of utiHty: if not, then lastly let 
him say what it is this other principle can be good for? 



CHAPTER n 

f 

OF PRINCIPLES ADVERSE TO THAT OF DTILITT 

All cth,r 1. If tke principle of utility be a right principle to be 
principlts tliM aQvcnieci by) and riiat in all caseS) it follows firoin what bas 
iku cf utility & . that whatever principle differs fiom it in 

be wrong. necessarily be a wrong one. To prove any 

other principle, therefore, to be a wrong one, there n^ no 
more riian just to show it to be what it is, a prindpk of wM 
the dictates are in some point or other different from those 
of the principle of utility; to state it is to confute it 
» .W. 2. A principle may be riitferent from thnt of uobty m two 
J iJmdpk "uy^fiys; I. By being constantly opposed to it, this»case 
be wrong. ^ principle which may be termed the pnnaplc of 

asceticism.^ z. By being sometimes opposed to it, md some¬ 
times not, as it may happen; this is the case 
which may be termed the prinaple of sympathy md anttpmy. 
f 3 By the principle of asceticism I mean ^ prmaple 

which, like the prindple of utili^. approve o. ^ 

anv action, according to the tendency which it appears to bve 

hteTis in question; but in an inv«se manner: appmvmg 

Pimpk, d^bt to inp»ba« lheiiMl« tl" ?<«I: 

the, - I" s ii: 

know, that for ev^ gt^ of that God loves to sa us tonnetf 

grains of pleasure by ^ good’as told us so. Butdiis isd^oob 

ourselves at P^V^^^nw we Luld behave: whiAit is pl»“ 

we'b.’^'t^ 1*7/ f t" 

tms prcscni lu , uj in a life to come, 

us as happy as he can masc us m « 
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Ar a<i tViev tend to diminisli his happiness, 
of actions m as as they augment it. 

aisapproving of them m as far is J ^ least a partizan of 

4 It is evident that any one who reprobates 7 , pnnapk of 

of SX p*S>le of atticism- I' « ofy 

^ '”L7rS the prindple of utiUtv. tlut 

SodXm The case is, that it never does stand “Jon=, 

foUowed by such a quantity of P- ^ , 

TaTZ and sole, Ut perferfy sufia«at. reason 

for making it a ground for pumshment. This principle 

5 There are two classes of men of very ditterent com p^ j 
olexions by whom the prinaple of asceticism appe^ ^ some a philo^ 

of these different parties. Hope that is the prosp^« of^te 

seems to have animated the former, hope, the ^ent o 
philosophic pride: the hope of honour and teputatto 

case fear: for of the invisible tee fe^ is more 

asceticism; the parties and their motives different, the pnnaple 

V ■ o Virtwpvpr aooear to have carriedfciw ci 

it fkther than the philosophical: they We acted more ^ 
consistency and less wisely. The philosophical party tjunb] 

scarcely gone farther than to reprobate pleasme: the rehgious p • os 
party have frequently gone so far as to make it a matter o 
merit and of duty to court pain. The philosophical party 
have hardly gone farther than the making pain a matter ot 
indifference. It is no evil, they have said: they We not said, 
it is a good. They have not so much as reprobated all pleasure 
in the lump. They have discarded only what they have caUed 
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the gross; that is, such as are orgamcal, or ot which the o rigin 
is easily traced up to such as are organical: they have even 
cherished and magnified the refined. Yet this, however, not 
under the name of pleasure: to cleanse itself from the sordes 
of its impure original, it was necessary it should change its 
name: the honourable, the glorious, the reputable, the 
becoming, the honestiitn, the decorum, it was to be called: in 
short, any thing but pleasure. 

The philosophi- 7. From these two sources have flowed the doctrines from 

“ which the sentiments of the bulk of mankind have all along 
received a tincture of this principle; some from the philo-< 
ameng persons sophical. Some from the religious, some from both. Men of 

education more frequently from the philosophical, as more 
suited to the elevation of their sentiments: the vi%ar more 
frequently from the superstitious, as more suited to the 
narrowness of their intellect, undilated by knowledge: and to 
the abjectness of their condition, continually open to die 
attacks of fear. The tinctures, however, derived from the 
two sources, would naturally intermingle, insomuch that a 
man would not always know by which of them he was most 
influenced: and diey would ofen serve to corroborate and 
enhven one another. It was this conformity that made a kind 
of alliance between parties of a complexion otherwise so 
dissimilar: and disposed them to unite upon various oc^ons 
against the common enemy, the partizan of the pmdple of 
utihty, whom they joined in branding with die odious name 

of Epicurean. . , 

Thepnndpieof 8. The principle of asceticism, however, with whatwer 
asceticism has ’v^amith it may ha VC been embraced by its partizans as a rule ot 

private conauct. seems not to have been carrad to any oth 

SJILT? siderable length, when appbed to the of govei^ 

to the Business ^ instances it has been earned a httle way by me 

philosophical party : witness the Spartan regimen. Though 
then, perhaps, it may be considered as haymg been a measure 
of security: and an apphearion. though » 
perverse appHcation, of the prinaple of utihty. 
any instances, to any considerable lei^, by _ 

2 various nionastic orders, and the societies of the Quak^ 

societies, whose regimen no man has been astneted to without 
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action . We to^V 

I'^r^atgh” sL3fJS, d-at^’o cenain 

-e fought 

■r“ hrer“-:ng‘^eTeii^onis., the 

'ZhLnt to the prtadple of asceridsm t^k te r^wed 

:h*»dafStTpt^dLrwS nJ^ by d,e instnnnentahty 
m^et- wimess the holy wats, and the persecuaons for 

;& ion so'nre yecial.gtound: ^ 

tormented not as men, but as heretics and mfidels. 15> “ave 
inflicted the same miseite on diOT fe^ow- e “ even'of 

Utiuty. hut to cive the same number of 

stripes to another man, not consenting, wodd have been a 

Te mortification of their bodies have voluntarily yiel^d 

aass have wielded the reins of empire, we read of none who 
have set themselves to work, and made 

a view of stocking the body politic with tlie breed ot high¬ 
waymen, housebreakers, or incendiaries. If at any time they 
have suffered the nation to be preyed upon by sw^ms ot idle 
pensioners, or useless placemen, it has rather been trom 
neeUgence and imbecifity, than from any settled plan tor 
oppressing and plunderii^ of the people. If at ^y time they 
have sapped the sources of natioim wealdi, by crampmg 
commerce and driving the inhabitants into emigration, it 
has been with other views, and in pursuit of other end^ 
If they have declaimed against the pursuit of pleasure, and 
the use of wealth, they have commonly stopped at d^lama- 
tion: they have not, like Lycurgus, made express ordinances 
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for the purpose of banishing the preaous metals. It they 
have established idleness by a law, it has been not because 
idleness, the mother of vice and misery, is itself a virtue, but 
because idleness (say they) is the road to holiness. If under the 
notion of fasting, they have joined in the plan of confining 
their subjects to a diet, thought by some to be of the most 
nourishing and prolific nature, it Im been not for the sake of 
TTi^lring them tributaries to the nations by whom that diet 
was to be suppUed, but for the sake of manifesting their own 
power, and exercising the obedience of the people. If they 
have established, or suffered to be establish^ punidiments 
for the breach of ceUbacy', they have done iio inorc dian 
comply with the petitions of those deluded rigorists, who, 
dupes to the ambitious and deep-laid poh<^ of dieir rulers, 
first laid themselves under that idle obligation by a vow. 
m principle of 9. The principle of asceticism seems originally to have bem 
axericism, in its jjjg reverie of certain hasty speculators, who having perceived, 
crigin, xas but that certain pleasures, when reaped in certain 

circumstances, have, at the long run, bwn attended with pains 
more than equivalent to them, took occasion to quarrel 
with every thing that offered itself under the name of pleasure. 
Having then got thus far, and having forgot the point whi<h 
they set out from, they pushed on, and w^t so much fiir^er 
as to think it metitorious to frll in love with paim Evm uns, 
we see, is at bottom but the principle of utihty misapplied. 

It can neuer be 10. The principle of Utility is Capable of being consistently 
consistently pur- and it is but tautology to say, that the more con- 

sistendy it is pursued, the better it must ever be for hum^ 
kind. The principle of asceticism never was, nor ever can 1^ 
consistendy pursued by any Hving creature. Let but om tmA 
part of the habitants of this earth pursue it comutendy, and 
in a day’s time they will have turned it mto a “eU. 

TheprincipU <f u. Among principles adverse^ to that of Utility, that w 

symp<ithy iotd 

■ t 'n.c foUowing Note vrss fint die prindpfc of 

I, ought rather oSIf 

capnee. Where it applies ^ Uliment. fto stand, in a word, as subjects 

non or prohibitio^ for P propriety be termed, as in 

text die principle f of S e^^whidi are to 

veU apply to P ^ .„hete die actions prohiTiited 

e as sources of title with raptxxj ^ 


antipathy, what. 


so w 
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day seems to have most influence in matters of govern- 
ent is what may he called the prmaple of s^^mpathy an 

^ ™«rV^not oftheaflFecrionsbutoftheimaginaaon. 

’iTusdfication of an article of English Common l^w. calhng uncl« 

^ in preference to fathers. Lord Coke produced a sort 

If r Se S such as it was. was what his imagmanon presented 

SSdar^f utility, or unacquainted yn^ the art of consulung it. where affec- 
- * r\f the wiv iTn a.giiistioii is the only guide* ^ _ 

^ When I know not what ingenious grammarian invented the proposinon 

S'eYeJo^VrdSror'thTit“^^^^^^ plenum 

obiect of his choice: it was, that the incongruity, of givmg the same law o 
obS so contrasted as active and passive mc, was not to be surmounted, and 

that -atus chimes, as well as it contrasts, with -are. ... . 

“when that inexorable ma.xini. (of wHch the domimon is ^ ^ 

was imported from England for the government of ^ 

fabric of judicature was crushed by the thunders of ex post /arfo jusacc, 
not surely that the prospect of a blameless magisttacy penshmg m p 
afforded any enjoyment to the unoffended authors of their n^ry, but tnat the 

music of the maxim, absorbing the whole unagmanon, 

cries of humanity along with the dictates of common sense. Ftat JustiUa, 

® Additional Note by the Author, July 1822, 

Add, and that the bad system, of Mahometan and other native law was to 

be put down at all events, to make way for the mapphcablc 
mi^evous system of English Judge-made law, and, by the hand of his accom¬ 
plice Hastings, was to be put into the pocket of Impey-—Imponer of t^s 
Ltrument of subversion, £S,(XO a-year contrary to law m addiaon to the 
£8,000 a-year lavished upon him, with the customary profusion, by tne nan 

of law_See the Account of this transaction in Mill's British India. 

To this Governor a sutue is erecting by a vote of East India Direaors and 
Proprietors: on it should be inscribed—Le/ it but put money into our pockets 

no tyranny too flagitious to be worshipped by us, ,, ^ 

To this statue of the Arch-malefactor should be added, for a compamon, 
that of the long-robed accompUcc: the one lodging the bribe in the hand ot 
the other* The hundred millions of plundered and oppre^d Hindoos and 
Mahometans pay for the one; a Westminster Hall subscription might pay tor 

the other. - , , 

What they have done for Ireland with her seven millions oi souJs, tnc 

authorised dealers and perverters of justice have done for Hindostan with hei 

hundred millions. In this there is nothing wonderfuL The wonder is—that 
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antipathy. By the principle of s^nnpathy and antipathy, 1 
mean that principle which approves or disapproves of ccrt^ 

^f 1 S -?CX 1H y as full of extravagance as it is of hannonv 

Go heaven to w^reck—so justice be but done:—and what is the min of kin»- 
doms, in comparison of the \^'reck: of heaven ? 

So again^ when the Prussian chancellor* inspired wth the wisdom of I know 
not what Roman sage, proclaimed in good Latin, for the edification of German 
ears* Serv'ixus servitutis tion [Cod, Fred. tom. ii. par. 2. liv, 2, tit, x. S 6. 

p, 303.] it was not that he had conceived any aversion to the life-holder who 
during the continuance of his term, should wish to gratify a neighbour with a 
right of way or water* or to the neighbour who should wish to accept of the 
indulgence; but that* to a jurisprud^rial ear, -4us -fiim sound little less mdo*> 
dius than -atiis -ore. Whether the melody of the maxini was the real reasen 
of the rule* is not left open to dispute: for it is ushered in by the conjuncdoii 
quia, reason’s appointed harbinger: quia sennrus sen^itutis rwK dat$tr. 

Neither w’ould equal melody have been produced, nor indeed could similar 
melody have been called for, in either of these instances* by the opposite pn>- 
vision: it is only when they are opposed to general rules* and not when by thdr 
conformity they are absorbed in them, that more specific ones can obtain a 
separate existence. Delegatus potest delegare^ and datur, pro¬ 

visions already included under the general adoption of contracts, would have 
been as unnecessary to the apprehension and tht memory, as, in comparison 
of their energetic negatives, they are insipid to the ear. 

Were the inquirs" diligently made* it would be found that the goddess of 
harmony has exercised more influence, however latent, over the di^pensatioiis 
of Themis, than her most diHgent historiographers, or even her most passionate 
panegsTists* seem to have been aware of. Every one knows, how, by the 
ministrs^ of Orpheus, it was she who first collected the sons of men beneath 
the shadow of the sceptre: yet, in the midst of condnual experience* men seem 
yet to learn, wnth what successful diligence she has labour^ to guide it in its 
course. Every one knows, that measured numbers were the language of the 
infancy of law: none seem to have observed, with w’hat imperious sway they 
have governed her maturer age. In English jurisprudence in particular, the 
connexion betwixt law and music, however less perceived th^ in Spartan 
legislation, is not perhaps real nor less close. The music of the Office, ffioogh 
not of the same kind, is not less musical in its kind* than the music of the 
Theatre; that which hardens the heart, than that which softens it:—sostenotos 
as long, cadences as sonorous; and those governed by rules, though not yet 
promulgated, not less determinate. Search indictments* pleadings, proceed¬ 
ings in chancery, conveyances: whatever trespasses you may find against truth 
or common sense* you will find none against the laws of harmony* TheEngUsn 
Liturgy, just as this quality has been extolled in that sacred office* possescs 
not a greater measure of it, than is commonly to be found in an En gli s h Act of 
Parliament. Dignit\% simplicity, bre\-itv% precision, intdli^ility, possibility 
of being retained or so much as apprehended, every thing yields to Harmcmy. 
Volumes might be filled, shelves loaded, vdrh the sacrifices that arc nude to 

under such institutions* men, though in ever such small number, should be 
found, whom the \iew of the injustices whi^, by English Jidge-wwifJw* 
tiiey are comp)elled to commit, and the miseries they* are thus compelled to 
produce, deprive of health and rest. ^K^itness the Letter of an En g li s h Hinder 
Stan Judge, Sept. 1, 1819, which lies before me* I ^ill not make so cnid a 
requital for his honesty, as to put his name in print: indeed the House ot 
Gomiiions’ Documciits already published leave little need of it. 
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actions, not on account of their tending to augnient the 
happiness, nor yet on account of their tending to diminish the 
happiness of the party whose interest is in question, but merely 
beSuse a man finds himself disposed to approve or dis¬ 
approve of them: holding up that approbation or disappr^ 
bation as a sufficient reason for itself, and disclaiming the 
necessity of looking out for any extrinsic ground. Thus far 
in the general department of morals: and in the particular 
department of poHtics, measuring out the quantum (as well as 
determining the ground) of punishment, by the degree of the 

disapprobation. 

this insatiate power. Expletives, her ministers in Grecian poetiy are not less 
busy, though in different shape and bulk, in English legislation: m the former, 
they are monosyllables^: in the latter, they are whole lines.** 

To return to the principle of sympathy and antipathy: a term preferred at first, 
o. it, 4ptu*di47to the pri-oplt ./ toptitt- Th. choke of tn 

appellative, in die above respects too narrow, was owing to my not having, 
at that dme, extended my views over the civil branch of law, any otherwise 
than as I had found it inseparably involved in the pmal. But when we come 
to the former branch, we shall see the phantastic principle making at least as 
great a figure there, as the principle of sympathy and antipathy in the latter. 

In the days of Lord Coke, the light of utility can scarcely be said to have as 
yetshone upon the face of Common Law. If a fain t ray of it, under the name 
of the ar£UMcntuni ab inconvettienti^ is to be found in a list of about twenty 
topics exhibited by that great lawyer as the co-ordinate leaders of that all¬ 
perfect system, the admission, so circumstanced, is as sure a proof of neglect, 
as, to the status of Brutus and Cassius, exclusion was a cause of notice. It 
stands, neither in the front, nor in the rear, nor in any post of honour^ but 
huddled in towards the middle, without the smallest mark of preference. 
[Coke, litdeton, 11. a.] Nor is this Latin inconuenience by any means the same 
thing with the English one. It stands distinguished from mischirf: and because 
by the '^gar it is taken for something less bad, it is given by the learned as 
something worse. TTie law prefers a mischief to an inconvenience^ says an admired 
mainTTi, and the more admired' because as nothing is expressed by it, the more 
is supposed to be understood. 

Not that there is any avowed, much less a constant opposition, between the 
prescriptions of utility and the operations of the common law: such constancy 
we have seen to be too much even for ascetic fervor. [Supra, par. x.] From 
time to time instinct would unavoidably betray them into the paths of reason i 
instinct which, however it may be cramped, can never be killed by education* 
The cobwebs spun out of the materials brought together by ‘the competition 
of opposite analogies,* can never have ceased being warped by the silent 
attraction of the rational principle: though it should have been, as the needle 
is by the magnet, without the privity of conscience. 


^ Mcf, roi, 'ye, &C, 

^ And be it further enacted by the authority aforesaid, that—^Provided 
always, and it is hereby further enacted and declared that—&c. &c. 
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morals and 


This is rather 12. It is manifest, that this is rather a prmapic m name 
the negation of ^ reality: it is not a positive principle of itseu, so much 
an pnndple. emploved to signify the negation of all principle. 

What one expects to find in a principle is something that 
points out some external consideration, as a means of war¬ 
ranting and guiding the btemal sentiments of approbation 
and disapprobation: this expectation is but lU by a 

proposition, which does neither more nor less-thm hold up 
each of those sentiments as a ground and standard tor iteelt. 

4 . 13. In looking over the catJogue of hn^ ^ 

parti 2 a,^ of the ^ partizan of this principle) m order to determine which of 
prindple of anti- , _ marked with die seal of disapprobation, you 

need but to take counsel of your own feelings: whatever you 
find in yourself a propensity to condemn, is wrong for ^ 
very reason. For die same reason it is also meet for pi^h- 
ment: in what proportion it is adverse to utility, or whether it 
be adverse to utility at all, is a matter d^t makes no differmce. 

In that same proportion also is it meet for pumshment: if you 
hate much, punish much: if you ham htde “• 

Le feelinL of the soul are not to be overborne and tyrannized 
by the hanh and rugged dictates of pohtical uohty. 

14. The various systems that have been formed concern^ 

. . the snndard of right and wrong, may all^ reduced to the 

fcnncd concern- • • i of sympathy and antipathy. One account may 

CX ^ TIJ, Tkey conSst all of them m so mmy 

" “ evSSdard. and for prevailing upon the reader to a,^ 

^f thTaulr’s intiment or opinion as a reason for «sel£ 
The phrases difl'erent, but the prmaple the same. 

Various phrases ^ j ^ niougli to obscm the orfa-^w 

, upon, and the variety of phra^ they ^ 

scr^■ed as t\u ^-orld, and, if posoblc. from themscJ es, 

riurartfritUi ^ therefore very ujoose to tell him vriiat is t^ht 

»<!«huuvmng; S"thing « eS—hy! 

systems. jjjj jnd jayg, such a ttung is ngni, 

1. Moral Sense, ‘because my moral sense tells me it ^ out moral, and puttmg 

2. c«.«en ,2- AhOthy, Ua. hi eonnnon «ne .eete 

SmTh?i“ gh. .nd VTOng i ^ 


The systems 
that have been 
formed concern^ 
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15. It is manifest, that the dictates of this principle wiU 
freauentlv coincide with those of utilit}', thoug i per aps 
wiLut intending any such thing. Probably more frequently .fuulay. 
than not: and he^e it is that the busmess of penal justice is 

being struck out of the account as not worth taking. This do^ 

kpner tlian the other- for a moral sense, being a new thing, a man may tecl 
S Hm a gooTwhile without being able to find it out: but common ^se 
is as old as the creation; and there is no man but would be “Earned o 
thought not to have as much of it as his neighbours. It ^ 

advanuge: by appearing to share power, it leyens env>. or _ 

UP upon this ground, in order to anathemaaze those who differ &om him. 

itisnotbvahcvo/onWubeo, butbya velms./Mf'e^fs. . , . , 

iXother man com'es, and says, that as to a moral sense indeed he camot 3 LiiJersMi.i- 
find that he has any such thing: that however he has an wiuersmdmg, which tng. 
will do quite as well. This understanding, he says, is the standard o rig an 
wrong:It tells him so and so. All good and 

if other men’s understandings differ in any point from his, so much the w orse 
for them: it is a sure sign they are either defective or corrupt 

that the rule of right dictates so and so: and then he begms giving you his R ^ • 
sentiments upon any thing that comes uppermost: and these scnainenu (you 
are to take for wanted) are so many branches of the eternal rule of ng . ^ 

5. Another man, or perhaps *e same mm (it’s no m«ter) says 

are certain practices conformable, and others repugnant, to the Fitness o Tin gs. 
Things; and then he tells you. at his leisure, what pracuces we conformable 
and what repugnant; just as he happens to like a pracace or dishke it. 

6. A great multitude of people are continually talking of the Law of Nature, 6. Lau- 
and then they o^o on giving you their sentiments about what is right and what .\aiun\ 
is wrong: and diese sentiments, you are to understand, are so many chapters 

and sections of the Law of Nature. , . ^ 

7 Instead of the phrase, Uw of Nature, you have someaines Law- of J Uw 

Reason, Right Reason. Natural Justice, Natural Equity-, Good Orjrr. Any RcJsc'ii, Ri^/i( 

of them will do equally well. TUs latter is most used m pohucs. The three Recsen, 

last are much more tolerable than the others, because they do not very .\d nra Justici 
explicitly claim to be any thing more thm phrases: they insist but feebly upon .\aiural^i4if] 
the being looked upon as so many positive standards of themseh-es, and seem Goo Or er. 
content to be taken, upon occasion, for phrases expressive of the conforirmy 
of the thing in question to the proper standard, whatever that may be, Un 
most occasions, however, it will be better to say utility: ultltty is clearer, as 

referring more explicitly to pain and pleasure. u- • o ^ .i 

8. We have one philosopher, who says, there is no harm m any thing m o. Initli. 

the world but in telling a lie; and that if for example, you were to murder 

your own father, this would only be a particular way of saymg, he was not 

your father. Of course, when this philosopher sees any thing that he do« not 

like, he says, it is a particular way of telling a he. li is saving, Aat the act 

ought to be done, or may be done, when, in truth, it ought not to be done. „ ^ ^ 

9 The fairest and openest of them all is that sort of man who speaks out. 9. Doctrine oj 

andsays, I am of the number of the Elea: now God himself takes care to inform Beciwn. 

the Elea what is right t and that with so good effea, and let them strive ever 

2!tty cannot help not only knowing it but practising it. If therefore a man 

wants to know what is right and what is wrong, he has nothing to do but to 

come to me. 
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carried on upon that tolerable sort of footing upon which we 
see it carried on in common at this day. For what more 

Repugnancy to It is upon the principle of antipathy that such and such acts are often repro 
Nature, bated on the score of their being unnatural: the practice of exposing children, 

established among the Greeks and Romans, was an unnatural practice. Un¬ 
natural, when it means any thing, means unfrequent: and there it means some¬ 
thing; ^though nothing to the present purpose. But here it means no such 
thing: tor the frequency of such acts is perhaps the great complaint. It there¬ 
fore means nothing; nothing, I mean which there is in the aa itself All it 
can sen- e to express is, the disposition of the person who is talking of it: the 
disposition he is in to be angry at the thoughts of it. Does it merit his anger? 
Very’ likely it may: but whether it does or no is a question, w^hich, to be 
answered rightly, can only be answ'ered upon the principle of utility. 

Unnatural, is as good a word as moral sense, or common sense; and would 
be as good a foundation for a system. Such an aa is unnatural; that is, repug¬ 
nant CO nature: for I do not like to practise it: and, consequently, do not prac¬ 
tise it. It is therefore repugnant to what ought to be the nature of every body 
else. 

^fisc}li€f they The mischief common to all these was"s of thinking and arguing (which, 
produce, in truth, as we have seen, are but one and the same method, couched in 

different forms of words) is their serving as a cloke, and pretence, and aliment, 
to despotism: if not a despotism in practice, a despotism however in disposi¬ 
tion : w hich is but too apt, w’hen pretence and power offer, to show itself in 
practice. The consequence is, that with intentions very commonly of the 
purest kind, a man becomes a torment either to himself or his fellow-creatures. 
If he be of the melancholy cast, he sits in silent grief, bewailing their blindness 
and dep^a^'iw: if of the irascible, he declaims with fiiry and vindence against 
all w'ho differ from him; blowing up the coals of fanaticism, and branding 
with the charge of corruption and insincerity, every man 'who does not think, 
or profess to think, as he does. 

If such a man happens to possess the advantages of style, his book may do a 
considerable deal of mischief before the no thinness of it is imdeistood. 

These principles, if such they can be called, it is more frequent to see applied 
to morals than to politics: but their influence extends itself to both. In pofitia, 
as well as morals, a man will be at least equally glad of a pretence for deciding 
any question in the manner that best pleases him, without the trouble of 
inquiry’. If a man is an infallible judge of what is right and wrong in the 
actions of private individuab, why not in the measures to be observed by 
public men in the direction of those actions? accordingly (not to mention 
other chimeras) I have more than once known the pretended law of nature 
set up in legislative debates, in opposition to arguments derived from the 
principle of utility. 

liliether utility *But is it never, then, from any other considerations than those of utility, 
IS actually the that we derive our notions of right and wTong?* I do not know: I do not care. 
sole ground e/* Whether a moral sentiment can be originally conceived from any other source 
all the approba- than a viesv of utility, is one question: w^hether upon examination and reflec¬ 
tion it can, in point of fact, be actually persisted in and justified on any other 
ground, by a person reflecting within himself^ b another: w’hether in point of 
right it can properly be justified on any other ground, by a person addressmg 
himself to the community, is a third. The two first arc questions of specula- 
tion: it matten not, comparatively speaking, how they ye decided. The last 
is a question of practice: tie decision of it is of as much importance as that of 

anv can bc. 


n'on we ever 
he stow t is a 
different con¬ 
sideration. 
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natural or more general ground of hatred to a practice can 
there be, than the mischievousness of such practice? What 
all men are exposed to suffer by, all men will be disposed to 
hate. It is far yet, however, from being a constant grovmd: 
for when a man sufiers, it is not always that he knows what 
it is he suffers by. A man may suffer grievously, for instance, 
by a new tax, without being able to trace up the cause of his 
sufierings to the injustice of some neighbour, who has eluded 
the payment of an old one. 

16. The principle of sympathy and antipathy is most apt 
to err on the side of severity. It is for applying pimishment in 
many cases which deserve none: in many cases which deserve 
some, it is for applying more than they deserve. There is no 
incident imaginable, be it ever so trivial, and so remote from 
mischief, from which this principle may not extract a groimd 
of punishment. Any difierence in taste: any difference in 
opinion: upon one subject as well as upon another. No dis¬ 
agreement so trifling which perseverance and altercation will 

‘I feel in my^self^* (say you) ‘a disposition to approve of such or such an action 
in a moral view: but this is not owing to any notions I have of its being a 
useful one to the community. I do not pretend to know whether it be an 
useful one or not: it may be, for aught I Imow, a mischievous one.* ‘But is it 
then/ (say I) ‘a mischievous one? examine; and if you can make yourself 
sensible that it is so, then, if duty means any thing, that is, moral duty, it is 
your duty at least to abstain from it: and more than that, if it is what lies in 
your power, and can be done without too great a sacrifice, to endeavour to 
prevent it. It is not your cherishing the notion of it in your bosom, and giving 
it the name of virtue, chat will excuse you.* 

‘I fed in mysdfi’ (say you again) ‘a disposition to detest such or such an 
action in a moral view; but this is not owing to any notions I have of its 
being a mischievous one to the community. I do not pretend to know 
whether it be a mischievous one or not: it may be not a mischievous one: 
it may be, for aught I know, an useful one/—‘May it indeed,* (say I) ‘an 
useM one? but let me tell you then, that unless duty, and right and wrong, 
be just what you please to m a k e them, if it really be not a mischievous one, 
and any body has a min d to do it, it is no duty of yours, but, on the contrary, 
it would be very wrong in you, to take upon you to prevent him: detest it 
^thin yourself as much as you please; that it may be a very good reason 
(unless it be also a useful one) for your not doing it yourself: but if you go 
about, by word or deed, to do any thing to hinder him, or make him suffer 

^ he, that have done wrong: it is not your setting your¬ 

self to blame his conduct, or branding it with the name of vice, that will 
make him culpable, or you blameless. Therefore, if you can make yourself 
content that he shaU be of one mind, and you of anoAer, about this matter, 
and so continue, it is well: but if nothing will serve you, but that you and he 
must needs be of the same mind, ITl tell you what you have to do: it is for you 
to get the better of your antipathy, not for him to truckle to it/ 
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not render serious. Each becomes in the other’s eyes an enemy, 
and, if laws permit, a criminal.^ This is one of die circum¬ 
stances by which the human race is distinguished (not much 
indeed to its advantage) from the brute creation. 

17. It is not, however, by any means unexampled for this 
principle to err on the side of lenity. A near and perceptible 
mischief moves antipathy. A remote and imperceptible mis¬ 
chief, though not less real, has no effect. Instances in proof of 

will occur in numbers in the course of the work.* It would 
be breaking in upon the order of it to give them here. 

18. It may be wondered, perhaps, th^ in all this while no 
mention has been made of the theological principle^ meaning 
that principle which professes to recur for the st andar d of 
right and wrong to the will of God. But the case is, this is 
not in fact a distinct principle. It is never any thing more or 
less than one or other of the three before— mentioned principles 
presenting itself under another shape. The will of God nere 
m^nt cannot be bis revealed will, as contained in the sacred 
w'ntingst £or that is a system vrhich nobody ever thinks of 

1 King Tames the First of England had conceived a violent antipathy ag;^ 
Arians: two of whom he bumt.^ This gratification he procured him^ with¬ 
out much difficult: the notiom of the times were fivoi^ble to it. ^ wr^ 
a fiinous book against Vorsnus, for being what was called m Arming: lor 
Vontius was at a distance. He also wrote a furious book, called A Comter- 
blast to Tobacco/ against the use of that drug, which Sn Walter R^l^ ^ 
then lately introduced. Had the notions of the times co-operated with 
he would have burnt the Anabaptist and the smoke of tobacco m the same 
However, he had the sadsfactioo of putnng Ralagh to death afterwards, 

though for another crime, _ 

Diiputts concerning the comparanve exccllmce of FraA and Italian mu« 

have occasioned very serious bickerings at Paris. One of ite parties would n 

have been sorrv- (savs Mr. D'Alembert^) to brought^venmat mm 

the quaTTcl- Pretences were sought after and 

the comparative merits of two composm at 
between the approvers and disappros en of a new p y IJnle* 

of Lsons lost their lives in a quarrel, in which the ^ 

w^ m^s-s of >*ore: theaters of Catherine H are be«« 
take any other part in such duputes, ^ *at of preventing the parties con¬ 
cerned from doing one another a mischief. 

* See ch. *vi (Di'T«onl- P" 

^ Hume's Hist. vol. 6. f Melanges Essai w U Libertf dc la Musmie. 

' Instruct- art- 474, 47^, 476. 
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reoirring to at this time of day, for the details of poKtical 
administratiorL: and even before it can be appUed to the details 
of private conduct, it is universally allowed, by the most 
eminent divines of all persuasions, to stand in need of pretty 
ample interpretations; else to what use are the works of those 
divines? And for the guidance of these interpretations, it is 
also allowed, that some other standard must be assumed. 

The will then which is meant on this occasion, is that which 
may be c^tdiht presumptive wiU: that is to say, that which is 
presumed to be his will on account of the conformity of its 
dictates to those of some other principle, ^^hat then may be 
this other principle? it must be one or other of the three 
mentioned above: for there cannot, as we have seen, be any 
more. It is plain, therefore, that setting revelation out of the 
question, no Hght can ever be thrown upon the standard of 
right and wrong, by any thing that can be said upon the 
question, what is God s will. ^W^e may be perfectly sure, 
indeed, that whatever is right is conformable to the will of 
God. but so far is that &om answering the purpose of showin®' 
us what is right, that it is necessary to know first whether a 

thing is right, in order to know fi^om thence whether it be 
conformable to the wiU of God.^ 

19. There are pvo t^gs which are very apt to be con-Antipathy, let 

founded, but which it imports us carefuUy to distinguish: ^ 

Ae motive or ca^e, whic^ by operating on the mind of 

^ ^ productive of any act: and the ground or reason 

which warrants a legislator, or other by-stander, m regarding 

W God’i^ pleasure. But The principle 

wnte to us. How then are we to know what is his pleasure? By reducible to o, 
wwTinif pronouncing it to be his.^Accordingly or anoth^oft 

apm) nether more nor less than the good pleasure of the peSn; whoev« 

eiSf yo“ to suppose as much? ‘Because the 

tramienl * I gross and sensual, or at least with a trifling and 

I dptyt the rhft *>!!’ the parOzan of the principle of asceticism: ‘Because 

tcD S-’ savs l^whn n ’ ^ ^ ^ ^ “Poo to 

who nmfe«« t 1,^that penon necessarily answer (revelation apart) 

WHO professes to take for his standard the will of God. ^ 

£ 


wn. 
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that act with an eye of approbation. When the act hap^ns, in 
the particular instance in question, to be productive oi effects 
which we approve of, much more if we happen to observe 
tiiat the same motive may frequently be productive, in other 
instances, of the like effects, we are apt to transfer our approba¬ 
tion to the motive itself, and to assume, as the just ground for 
the approbation we bestow on the act, the circu m sta nc e of its 
originating from that motive. It is in this way that the senti¬ 
ment of antipathy has often been considered as a just ground 
of action. Antipathy, for instance, in such or such a case, is 
the cause of an action which is attended with good e&cts: 
but this does not make it a right ground of action in that 
case, any more than in any other. Still farther. Not only the 
effects are aood, but the j^ent sees beforehand that they will 
be so This may make the action indeed a perfectly right 

b« it dL not make anripadty a right ^ of 
action. For the same sentiment of antipathy, if mpliatiy 
deferred to, may be, and very frequently is, productive of the 
very worst effects. Antipathy, therefore, can never be a 
right around of action. No more, therefore, can resmtment, 
whidT as will be seen more particularly hereafter, ri but a 
modification of antipathy. The only right ground of action, 
that can possibly subsist, is, after all, the consi^ation ot 
utihty, wHch if it is a right principle of actio^ and of appro¬ 
bation, in any one case, is so m every other. Other pnnapte 
in abundance, that is, other motives, may be the reasons why 
such and such an act ks been done: that is, Ae reasons or 
cames of its being done: but it is diis alone that can be &e 
reason why it might or ought to We been done. Antip^y 
or resentment requires always to be reg^t^ to 
doing mischief: to be regulated by wW. always by 
pr^ple of utility. The pnnaple of uohty neither requires 

nor admits of any other regulator than itseli. 









CHAPTER in 


OF THE FOUR SANCTIONS OR SOURCES OF PAIN AND 

PLEASURE 


1. It has been shown that the happiness of the individuals, Connexion a 
of whom a community is composed, that is their pleasures and 
their secunty, is the end and the sole end which the legislator ading. 
ought to have in view: the sole standard, in conformity to 
which each individual ought, as far as depends upon the 
legislator, to be made to fashion his behaviour. But whether 
it be this or any thing else that is to be done, there is nothing 
by which a man can ultimately be made to do it, but either 
pain or pleasure. Having taken a general view of these two 
^and objects {viz., pleasure, and wkt comes to the same thing, 
immunity from pain) in the character final causes; it will 
be necessary to t^e a view of pleasure and pain itself, in the 
(haracter of efficient causes or means. 

2. There are four distinguishable sources from which fowr 

pleasure and pain are in use to flow: considered separately, "f 

Aey may be termed the physical, the political, the moral, andt" 

the religious: and inasmuch as the pleasures and pains belon ging 

to each of diem are capable of giving a b inding force to any 

law or rule of conduct, they may all of them be termed 
sanctions.^ 


Sanctto, m Latin, was used to signify the act of binding, and, by a common 
^ammaacal tranation, any thing whidt serres to bind a man: to wit, to the 
obsavance of such or such a mode of conduct According to a Latin sram- 
manan,® the import of die word is derived by rather a ^-fetched process (such 

^ sensible ones) from die word sanguU, 

Roma^ with a view to inculcate into the people a 
r ‘ of ““dua would be rendered obligamry 

tog. if k Med „ 

A Sancuon then is a source of obligatory powers or motiyes: that is, of pains 

Semus. See Ainsworth’s Diet, ad verbum Saiutio. 
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1. The physical 3. If it be in the present life, and from the ordm^ course 

sanction. noture not ourposelv modified by the interposition of die 

beLg. nor by W 

position of any superior invisible being, that die pleasure or 
the pain place or is expected, it may be said to issue from 

or to belong to the physical sanction. 

2. The political. 4. If at the hands of a particular person or set of persons 

the cominunity, who under names correspondent to that ot 
iuJoe are chosen for the particular purpose of dispensing it, 
according to the will of the sovereign or supreme r^ 
power in the state, it may be said to issue from the pohttcal 

sanction. . , 

3. TTie moral or 5. if at the hands of such chance persons m the coiimmty, 
popular. ^ (Iig party in question may happen in the coune ot his e to 

have concerns with, according to each nm s spontaneom 
disposition, and not according to any setded or conce^ 
rule, it may be said to issue from the moral or popular 

6. If&om the irmn^h^na of a superior 

either in the present life, or m a future, it may be said to issue 

from the religious sanction. i • c. 

Tne pleasures 1. Pleasures or pains which may be 

‘'1'"^ “ to be experieuced, if ever, in ^ pres^ l*t 

SZr Xh may be e^ to issue from ie 

diha iht expected to be experienced either m the pttseitf hie 

pnsait /i/f or a / - ^ 

M "'s” ThoXbich can be experienced in the pteynt li fe m 

whuh ^ jQl the pleasures or pains of whidi, m to 

d^L!Jin^ course of the present life, human nature is s^pti ^ » 

* . r * reeard to these then (wiA w^hich alone we have in this place 

thfir proditctim^ \ 

and ple^; which. 3y “ 

of conduct, opaatc. and are indccfl me oniy g- 

morim. See J[il°^2ore direedy indicative of its 

as likewise of its idanon to &e more “'TfP^^wer. of which of late 

„ much is said, and by whids so “'‘ch « U Wy in 

ever unhappy and mcxpiessive, si^ „ueh the medium of Ac affeetkm 

of Ae influence it exercises over acoon, Aroug 

and Ac wilL 
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any concern) those of them which belong to any one of those 
sanctions, differ not ultimately in kind from those which 
belong to any one of the other three: the only difference 
there is among them lies in the circumstances that accompany 
production. A suffering which befalls a man in the 
natural and spontaneous course of things, shall be styled, for 
instance, a calamity ; in which case, if it be supposed to befall 
him through any imprudence of his, it may be styled a punish¬ 
ment issuii^ from the physical sanction. Now this same 
suffering, if inflicted by the law, will be what is commonly 
called a punishment; if incurred for want of any friendly 
assistance, which the misconduct, or supposed misconduct, 
of the sufferer has occasioned to be withholden, a punishment 
issuing from the moral sanction; if through the immediate 
interposition of a partici^ providence, a punishment issuing 
from the religious sanction. 

9. A man’s goods, or his penon, are consumed by fire. 
If this happened to him by what is called an accident, it was 
a calamity: if by reason of his own imprudence (for instance, 
from his neglecting to put his candle out) it may be styled a 
punishment of the physical sanction: if it happened to him by 
the sentence of the pohtical magistrate, a punishment belong¬ 
ing to the political sanction; that is, what is commonly called 
a punishment: if for want of any assistance which his neighbour 
withheld from him out of some dislike to his moral character, 
a punishment of the moral sanction: if by an immediate act 
ot God*s displeasure, manifested on accoimt of some sin com¬ 
mitted by him, or through any distraction of mind, occasioned 

by the dread of such displeasure, a punishment of the relioious 
sanction.^ 

10. As to such of the pleasures and pains belonging to the 
religious sanction, as regard a future Iffe, of what kind these 
may be we cannot know. These he not open to our observa¬ 
tion. During the present life they are matter only of expecta¬ 
tion. and, whether that expectation be derived from natural 
or revealed rehgion, the particular kind of pleasure or pain, 
if it be diff erent from all those which he open to our observa— 

^ a man by the immediate act of God, as 

alwye, u oftOT, for shormess sake, called instead of saying, a siiffcrme 

i^cted on him m consequence of a special judgment formed, and resolution 
thereupon tak e n, by the Deity. 
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rion, is what we can have no idea of. The best ideas 

^ V 'V V A 


can 


h pains and pleasures are altogether unliquidated 
ualitv. In what other respects our ideas of them 


will 


sanctions 


may observe, the ground-work or the pohticaland the moral: 
so is it also of the religious, in as far as the latter bears relation 
to the present life. It is included in each of those other three. 
This may operate in any case, (that is, any of the pains or 
pleasures beloi^iug to it may operate) independendy of them: 
none of thefit can operate but by means of this. In a word, the 
powers of nature may operate of themselves; but neither the 
magistrate, nor men at large, can operate, nor is God in the 
case in question supposed to operate, but through the powers of 

nature. 

12. For these four objects, which in their nature have so 
much in common, it seemed of use to find a common name. 
It seemed of use, in the first place, for the convenience of 
giving a name to certain pleasures and pains, for which 
a name equally characteristic could hardly otherwise have 
Ijgen found: in the second place, for the sahe of holding up the 
efficacy of certain moral forces, the influence of w^hich is apt 
not to be sufficiendy attended to. Does the political sanction 
exert influence over the conduct of mank i nd ? The moral, 
the religious sanctions do so too. In every inch of his career 
are ffie operations of the poHrical magistrate liable to be aided 
or impeded by these two foreign powers: who, one or ote 
of them or both, are sure to be either his rivals or his allies. 
DcSkhTppen to him to leave them out of his calculations? 
he will be sure almost to find himself mistaken in the ramt 
Of all diis we shall find abundant proofe in the sequel of dm 
work. It behoves him, therefore, to have them conmuaUy 
before his eyes; and that under such a name 2 S exhibits die 
relation they bear to his own purposes and designs. 


^ See Till - [Cdscs unmeet] pir* 2, note. 












CHAPTER IV 


VALUE OF A LOT OF PLEASURE OR PAIN, HOW TO 


BE MEASURED 


I. Its intensity. 

z. Its dur^on. 


1 . Pleasures then, and the avoidance of pains, are the ends ^ 
which the legislator has in view: it behoves him therefore to ^ 
understand their value. Pleasures and pains are the instruments 

he h? i 5 to work withi it behoves him therefore to uBderstanu. 
their force, which is again, in other words, their value. 

2. To a person considered by himself, the value of a pleasure 

or pain considered by itself, will be greater or less, according to ^ ^ 

the four following circumstances^: estimating Ae 

cf a pl&t 
sure or pain evn 
sUered 

3 . Its certainty or uncertainty. rfemux to a 

4. IB/.ropinOTIyorroiwawss. . j 

3. These are he circumstances which are to be considered ^ 

in estimating a pleasure or a pain considered e^ of them by 
j ^ylf But when he value of any pleasure or pain is considered oAer pleasures 
for he purpose of estimating he tendency of any act by which 
it is produced, here are two oher circumstances to be taken 
into account; hese are, 

5 . Its fecundity, or he chance it has of bcii^ followed by 

of he same kind: that is, pleasures, if it be a pleasure: 

pains, if it be a pain. 

6 . Its purity, or he chance it has of not bemg foUowred by 


^ These dreumstances have since been dominated elen^nts or 
pdm in a pleasore or a pain. 

Not long after the publication of the first edition, die foDowin 
vciscs were framed, in the view of lodging more dfectually, in 1 
pomts, oa wfaidi the whole fabric of morals and kgisiatian 

to test. 

htense, long, certain^ speeif, 

Sucb marks in pleasures and in pains 
Such pleasures if prit^ be thy en< 

If it k pMk^ wide let diem extend. 

Such /wms avoid, whichever be thy vi 
If pains must come, kt them extend to 
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^-eonstdered 
wiA t^erenee 
to amanber of 
persons. 


Proce^ Jbr 

estimosing Ae 
tendeney dny 
aetorevaiL 


<M»rKarif>ti«s of the opposite kind: that is, pains, if it be a pleasure: 
pleasures, if it be a pain. 

• These two last, however, are in strictness scaicdy to be, 
deemed properties of the pleasure or the pain itself; diey are 
not, dierefore, in strictness to be taken into the account of the 
value of fhaf pleasure or that pain. They are in strictness to 
be deemed properties only of t^ act, or other event, by which 
such pleasure or pain has been prcxbced; and according^ ate 
only to be ralcfn into the account of the tmdency of such act 

or such event. 

4. To a number of persons, with reference to each of whom 
the value of a pleasure or a pain is considered, it win be greater 

or accordii^ to seven ckcomstances; to wit, the six pre¬ 
ceding ones; viz. 

1. hs intensity. 

2. Its duration. 

3 . Its certainty or uncertainty. 

4. Its propinquity or remoteness. 

5 . Its fecundity. 

6. Its purity. 

And one other; to wit: _ 

7. Its extent; that is, the number of persons to whom it 

extends; or (in other words) who are affected by it. 

5. To take an exart account Am of the general tendency of 

any act, by which the interests of a community are a^bcied, 

proceed as follows. Begin with any one person of dmse whose 

seem most immediately to be affected by it:^ and 

take an account, ... ., ,, , t-j. 

1. Of Ae value of each distinmiishable pteasure whtdi 

appears to be produced by it in die first instance. 1 * « 

2. Of Ac value of each pain which appears to be produced 

by it m due first instance. , 

t Of the value of each pleasure which appears to be 

dtied by it a^ the first. This constitutes t3^/eamday of Ac 

first pleasure and Ae impurity of the first pain. ^ 

4. Of the value of each pain which appears to be 
by it after Ae first This constitutes die fecundity of Ae brst 
pm'n, and Ac impurity of Ae first pleasure. 

5 Sum up all the values of all Ae pfeawres on Ae ^ 

and Aosc otall Ac pains on Ac other. The balance, if it be on 
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the side of pleasure, will give thtgood tendency of the act upon 
the whole, with respect to the interests of that ituHvidiial 
person; if on the side of pain, the bad tendency of it upon the 

whole. 

6 , Take an account of the tumber of persons whose interests 
appear to be concerned; and repeat the above process with 
r«^ct to each. Sum up the numbers expressive of the degrees 
of good tendency, which the act has, with respect to each 
individual, in regard to whom the tendency of it is good upon 
the whole: do ^ again with respect to each individual, in 
regard to whom the tendency of it is good upon the whole: do 
this again with respect to each individual, in regard to whom 
the tendency of it is bad upon the whole. Take the balance; 
which, if on the side of pleasure, will give the general good 
tendency of the act, with respect to the total number or com¬ 
munity of individuals concerned; if on the side of pain, the 
generd evil tendency, with respect to the same communit)^ 

6 . It is not to be expected that this process should be stricdy Use of thefore- 

pursued preidously to every moral judgment, or to every 
legidativc or judicial operation. It may, however, be always 
kept in view: and as near as the process actually pursued on 
these occasions approaches to it, so near will such process 

approach to the character of an exact one. 

7. The same process is alike applicable to pleasure and pain, The same pto- 

in whatever shape they appear: and by w^hatever denomina- 

tion diey are distinguished: to pleasure, whether it be called profit and mis- ’ 

good (which is properly the cause or instrument of pleasure) chief, and all 

or profit (which is distant pleasure, or the cause or instrument Tpu^re 
of distant pleasure,) or convenience, or advantage, benefit, and pain, 
emolument, happiness, and so forth: to pain, whether it be called 
evil, (which corresponds to j 70 od) or mischief, or inconvenience, 
or disadvantage, or loss, or unhappiness, and so forth. 

8 . Nor is this a novel and unwarranted, any more than it Confonmty of 

is a useless theory. In all this there is nothing but what the ** 

practice of mankind, wheresoever they have a clear view 

of their own interest, is perfectly conformable to. An article 
of property, an estate in land, for instance, is valuable, on 
what account? On account of the pleasures of all kinds which 
it enables a man to produce, and what comes to the same 
thing the pains of all kinds which it enables him to avert. 
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But the value of such an artide of property is iiniversaUy 
understood to rise or £ill according to the lei^th or shortness 
of the time which a man has in it: the certainty or uncertainty 
of its comine into possession: and the nearness or remotmess 
of the time at which, if at all, it is to come into possesdon. 
As to the intensity of the pleasures which a man may derive 
from it, this is never thought of, because it depends upon the 
use which each particular person may come to make of it; 
which cannot be estimated till the particular pleasures he may 
come to derive from it, or the particular pains he may come to 
exclude by means of it, are brought to view. For the same 
reason, neither does he think of i}ic fecundity or purity of those 


pleasures. 

Thus much for pleasure and pain, happiness and un¬ 
happiness, in general. We come now to consider die several 
particular kinds of pain and pleasure. 


CHAPTER V 


PLEASURES AND PAINS, THEIR KINDS 


1 Having represented what belongs to all sorts of pleasures ati 

1. liavxi w o 1 1 -t If are either 

and pains alike, we come now to exhibit, each by itseli, the simple.' or, 
several sorts of pains and pleasures. Pains and pleasures may 2. Complex. 
be called by one general word, interesting perceptions. 

Interesting perceptions are either simple or complex. The 
simple ones are those which cannot any one of them be 
resolved into more: complex are those which are resolvable 
into divers simple ones. A complex interesting perception 
may ac c or dingly be composed either, i. Of pleasures alone: 

2. Of pains alone: or, 3. Of a pleasure or pleasures, and a pain 
or pains together. What determines a lot of pleasure, for 
example, to be regarded as one complex pleasure, rather dian 
as divers simple ones, is the nature of the exciting cause. 

Whatever pleasures are excited all at once by the action of 
the same cause, are apt to be looked upon is constituting all 
together but one pleasure. 

2 . The several simple pleasures of which human nature is The simple 
susceptible, seem to be as follows: i. The pleasures of sense. 

2. The pleasures of wealth. 3. The pleasures of skill. 4. The 
pleasures of amity. 5 • The pleasures of a good name. 6. The 
pleasuresofpower. 7. The pleasures of piety. 8. The pleasures 
of benevolence. 9. The pleasures of malevolence. 10. The 
pleasures of memory, ii. The pleasures of imagination. 

12. The pleasures of expectation. 15. The pleasures dependent 
on association. 14. The pleasures of rehef. 

3 . The several simple pains seem to be as follows: i. Tht The simple 

pains of privation. 2. The pains of the senses. 3. The pains 
awkwardness. 4. The pains of enmity. 5 . The pains of an ill 
name. 6. The pains of piety. 7, The pains of benevolence. 

8. The pains of malevolence. 9. The pains of the memory. 

10. The pains of the imagination, ii. The pains of expecta¬ 
tion. 12. The pains dependent on association.^ 

^ The catalogue here given, is what seemed to be a complete list of the 
several simple pleasures and pains of which human nature is susceptible: ^ 
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1. Pkasura of 4 , I. The pleasures of sense seem to be as follows: i. The 
sense enumera- pleasures of the taste or palate; including whatever pleasures 

are experienced in satisfyhig the appetites of hunger and thirst 
2. The pleasure of intoxication. 5. The pleasures of the organ 
of smelling. 4. The pleasures of the touch. 5. The simple 
pleasures of the ear; independent of association. 6. The simple 
pleasures of the eye; independent of association. 7. The 
pleasure of the sexu^ sense. 8. The pleasure of health: or, the 
internal pleasurable feeling or flow of spirits (as it is called) 
which accompanies a state of full health and vigour; especially 
at timfMt of moderate bodily exertion. 9. The pleasures of 
novelty; or, the pleasures derived from the gratiflcation of 
the appetite of curiosity, by the appUcation of new objects 

to any of the senses.^ 

5. 2. By the pleasures of wealth may be meant those 
pleasures which a man is apt to derive from the consciousness 
of possessir^ any article or articles whith stand in the list of 
instruments of enjoyment or security, and more particularly 
at die rimp of his first acquirir^ them; at whioi time die 
pleasure may be styled a pleasure of gain or a pleasure of 
acquisition: at other times a pl e as ur e of possession. 

5. The pleasures of skill, as exercised upon particular 
objects, are those which accompany the application of such 
particular instruments of enjoyment to their uses, as cannot 
\k so appUed without a greater or less share of difficulty or 

exertion.* , . 

6. 4. The pleasures of amity, or self-recommenoation, are 

the oleasures that may accompany the persuasion of a man’s 


2. Pleasures of 
wealth, which 
are either of 
acquisition or ( 
possession. 


3. Pleasures of 
skill. 


4. Pleasures of 
amity. 


insomuch, that i£. upon any occasion w-hatsoem. a ^ ^ “ 

Lol>-able into such as ate. It might p^pshavc b<« a 
reader, to have seen an anal>-tical new of ^ sulgoct. taken^wo an 
plan, for the purpose of demonstrating the catalogue to be what it pur^ 
^ a compte^OTC. The catalogue is in to the result ofmeh “ 

physical a cast, and not strictly within the linuts of this des®i. See Ch^ 

pleasures of novdty, erdted hy die appeaiaooe of new 

r&sM. 

which a man enioys from hearing another person perform m the same manner. 
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being in the acquisition or the possession of the good-wiU of 
such or such assignable person or persons in particular: or, 
as the phrase is, of being upon good terms wi^ him or them. 
and as a fruit of it, of his being in a way to have the bene 

of their spontaneous and gratuitous services. t e m 

7 4 pleasures of a good name are die pleasure that 

accompany the persuasion of a man s being m the acquisition 
or the possession of the good-will of the world about mm; 
that is of such members of society as he is likely to have 
concerns with; and as a means of it, either their love or their 
esteem, or both: and as a fruit of it, of his being m the way to 
have the benefit of their spontaneous and gratuitous service. 

These may likewise be called the pleasures of good repute, the 
pleasures of honour, or the pleasures of the moral sanction.^ 

8. 6. The pleasures of power are the pleasures that accom-6^Pto of 
pany the persuasion of a man’s being in a condition to dispose 
people, by means of their hopes and fears, to give him the 
benefit of their services; that is, by the hope of some service, 
or by the fear of some disservice, that he may be in the way to 

render th^pl^ures pleasures that accom- 

pany the beHef of a man’s being in the acquisition or in posses¬ 
sion of the good-will or favour of the Supreme Bemg; and 
as a fruit of it, of his being in a way of enjoying pleasures to 
be received by God’s special appointment, either in this life, 
or in a life to come. These may also be called the pleasur^ 
of religion, the pleasures of a religious disposition, or the 

pleasures of the religious sanction.^ 

10. 8. The pleasures of benevolence are the 
resulting from the view of any pleasures supposed to 
possessed by the beings who may be the objects of benevo¬ 
lence; to wit, the SQisitive beings we are acquainted with, 
under which are commonly included, i. The Supreme Being. 

2. Human beings. 3. Other animals. These may also be called 
(he pleasures of good*-will, the pleasures of sympathy, or the 
pleasures of the benevolent or social affections. 

11. 9. The pleasures of malevolence are the pleasures 9 . 
resulting from the view of any pain supposed to be suffered 
by the beings who may become the objects of malevolence; 


See Chap. iii. [Sanctions]. 


* See Chap. iii. [Sanctions]. 
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10. Pleasures of 
the memory. 


11. Pleasures of 
the imagination. 


12, Pleasures of 
expectation. 


13. Pleasures 
depending on 
association. 


to wit, 1 . Human beings, z. Other animals. These may also 
be sts’led the pleasures of ill-will, the pleasures of the iiasdble 
appetite, the pleasures of antipathy, or the pleasures of the 
mdevolent or <iissocial affections. 

12. 10. The pleasures of the memory are the pleasures 
which after having enjoyed such and such pleasures, or even 
in some case after having suffered such and such pains, a man 
wiO. now and then experience, at recoUecting Aem exaedy 
in the order and in the circumstances in which they were 
actually enjoyed or suffered. These derivative pleasures may 
of course be distinguished into as many species as there are of 
original perceptions, from whence they may be copied. 
They may be styled pleasures of simple recollection. 

13. II. The pleasures of the imagination are the pleasures 
which may be derived from the contemplation of any such 
pleasures as may happen to be suggested by the memory, but 
in a different order, and accompanied by different groups of 
circumstances. These mav accordingly be referred to any (me 
of the three cardinal points of time, present, past, or future. 
It is evident they may admit of as many distinctions as those of 

the former class. 

14. I a. The pleasures of expectation are the pleasures that 
result from the contemplation of any sort of pleasure, referred 
to time JttUtTC, and accompamed with the sentiment of beli^. 
These also may admit of the same distinctions. 

15. 13. The pleasures of association are the pleasures whi<h 
certain objects or incidents may happen to afforth n<a of 
themselves, but merely in virtue of some assodatioji mey have 
contracted in the mind with certain objects or incidents which 
are in themselves pleasurable. Such is the case, for instance, 
with the pleasure of skill, when afforded by such a set of 
incidents as compose a game of chess. Thfr denves its 
pleasurable quality from its association partly with the pleasure 
of skill, as exercised in the production of incidents ple^orable 
of themselves: partly from its association with the 

of power. Such is the case also with the pleasure of good Iw^ 
when afforded by such incidents as compose the ot 

hazard, or any other game of chance, when played at or 

1 la contradisdnerion to these. aU other pleasures may be termed pkasme 
of enjoymettL 
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nnfliinff. This derives its pleasurable quaUty irom its assotw- 
tion with one of the pleasures of wealth; to wit, with the 

we shafl see pains groundea upon M .f 

pleasures; in like manner may we now see pleasures grounded 
upon pains. To the catalogue of pleasures may accordmgly be 
added the pleasures of relief-, or, the pleasures which a man 
experiences when, after he has been enduring a pam of my 
M for a certain time, it comes to cease, or to abate. These 
may of course be distinguished into as many species as there 
are^of pains: and may give rise to so many pleasures of 

memory, of imagination, and of expectation. 

17 I Pains of privation are the pains that may result from l. oj 
the thought of not possessing m the time present any ot the 
several kinds of pleasures. Pains of privation may accordingly 
be resolved into as many kinds as there are of pleasures to 

nay correspond, and from the absence whereof 

they may be derived. • , j 

18 . There are three sorts of pains which are only so many 

modifications of the several pains of privation. When the 
enjoyment of any particular pleasure happens to be particu¬ 
larly desired, but without any expectation approaching to . 

assurance, the pain of privation which thereupon results takes 
a particular name, and is called the pain of desire, or of 
unsatisfied desire. 

19 . Where the enjoyment happens to have been looked for 2. Pains of du 

with a degree of expectation approaching to assurance, and 

Ic cii^dpTilv to cease. It IS called a nam 


which they 


of disappointment. 

20 . A pain of privation takes the name of a pain of regret 3 . Pains of 
in two cases: i. Where it is grounded on the memory of 
pleasure, which having been once enjoyed, appears not likely 

to be emoyed again: z, "Where it is grounded on the idea of a 
pleasure, which was never actually enjoyed, nor perhaps so 
much as expected, but which might have been enjoyed (it is 
supposed), had such or such a contii^ency happened, which, 
in fret, did not happen. 

21 . 2. The severd pains of the senses seem to be as follows: 2 . Pams ofth 
I. The pains of hinder and thirst: or the disagreeable sensa-"^"* 
tions produced by the want of suitable substances which 
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3, Pains of 
awhi^ardness. 


No positwe 
pains corres^ 
pond to the 
pkasun of Ae 
sexual sense. 

No positive 
pains cojres^ 
pond to the 
pleasure of 
novelty. 

—nor to those 
of wealA. 


If Ais a distinet 
positive pain or 
only a pain of 
privation 7 


need at times to be applied to the alimentary canal. 2. The 
pains of the taste: or the disagreeable sensations produced by 
the application of various substances to the palate, and other 
superior parts of the same canal. 3. The pains of the organ of 
smell: or the disagreeable sensations produced by the eflBuvia 
of various substances when apphed to that organ. 4. The pains 
of the touch; or the disagreeable sensations produced by the 
apphcation of various substances to the skin. 5. The simple 
pains of the hearing: or the disagreeable sensations exdted in 
the organ of that sense by various kinds of sounds: indepenr 
denily (as before), of association. 6. The simple pains of the 
sight: or the disagreeable sensations if any sudi there be, that 
mav be excited in the organ of that sense by visible images, 
independent of the principle of association. 7^, The pains 
resulting from excessive heat or cold, unless these be referable 
to the touch. 8. The pains of disease: or the acute and uneasy 
sensations resulting from the several diseases and indisposi¬ 
tions to which human nature is liable. 9. The pain of exer¬ 
tion, whether bodily or mental: or the uneasy sensation whidi 
is apt to accompany any intense effort, whether of mind or 

body. 

22 . 52. The pains of awkwardness are the pains which 
sometimes result from the unsuccessfrd endeavour to apply any 
narticular instruments of enjoyment or security to thdr uses, 
or from the difficulty a man experiences in applying them,® 

^ The pleasure of the sexual sense seems to have no positive pain to corre^ 
pond to it; it has only a pain of privation, or pain of the mcn^ dass, the pain 
of unsatisfied desire. If any poative pain of body result from die want of snth 

indulgence, it belongs to the head of pains of diseare. 

* The pleasures of novelty have no positive pains cotr^ondii^ to theiD. 

The pain which a man experiences when he is in the condition of not knowing 
what to do sn-ith himselC that pain, which in French is ei^resscd by a singje 
word ennui, is a pain of privation; a pain resulting from die absence, not only 
of all the pleasures of novelty, but of all kin<h of pleasure whatsTOver. 

The pleasures of wealth have also no positive paim cort«pondmg to them. 

the only pains opposed to them arc pains of privadon. If any 
result from the want of wealth, they are referable to some 0 *“^^ 
posidve pains; principaUy to those of the sc^. From the^t of 
instance, result the pains of hunger ; from the want of dothing, the pains of 

perhaps, whether t^ be a 

consdousness of a wan. of skill. It is. however, but a question of words, nor 
docs it matter wbdeh way it be determined. 








161 


PLEASURES AND PAINS, THEIR KINDS 


23. 4 . The pains of enmity are the pains that may accom- 4. Pams 
pany the penuasion of a man’s being obnoxious to the"""'*^' 
ill-will of such or such an assignable person or persons in 
particular: or, as the phrase is, of being upon ill terms with him 
or them: and, in consequence, of being obnoxious to certain 
pains of some sort or other, of which he may be the cause. 

94 s The pains of an iU-name, are the pains that accom- 5- ' 

irr, }- f > 1 . 1 • ul-tuime. 

pany the persuasion of a man s being obnoxious, or m a way 
to be obnoxious to the ill-will of the world about him. These 
may likewise be called the pains of ill-repute, the pains of dis¬ 
honour, or the pains of the moral sanction.^ 

25. 6 .* The pains of piety are the pains that accompany the 6 . Pains 

belief of a man’s being obnoxious to the displeasure of the 
Supreme Being: and in consequence to certain pains to be 
inflicted by his especial appointment, either in this life or in a 
life to come. These may also be called the pains of religion; 
the pains of a religious disposition; or the pains of the rehgious 
sanction. When the belief is looked upon as well-grounded, 
these pains are commonly called rehgious terrors; when looked 
upon as ill-grounded, superstitious terrors.® 

26. 7 . The pains of benevolence are the pains resulting from 7- Pains 

the view of any pains supposed to be endured by other beings. 

These may also be called the pains of good-will, of sympathy, 
or the pains of the benevolent or social affections. 


1 In as far as a man’s fellow-creatures are supposed to be determined by The positwe 
any event not to regard him with any degree of esteem or good will, or to pains of an ill- 
regard him with a less degree of esteem or good will than they would other- name^ and the 
wise; not to do him any sorts of good offices, or not to do him so many good pains of priva- 
offices as they would otherwise; the pain resulting from such consideration may tion, opposed 
be reckoned a pain of privation: as far as they are supposed to regard him with to the pleasures 
such a degree of aversion or disesteem as to be disposed to do him positive ill of a good name, 
offices, it may be reckoned a positive pain. The pain of privation, and the run into one 
positive pain, in this case run one into another indistinguishably. another. 

* There seem to he no positive pains to correspond to the pleasures of A*o positive 
power. The pains that a man may feel from the want or the loss of power, pains correspond 
in as 6r as power is distinguished from all other sources of pleasure, seem to the pleasures 
to be nothing more than pains of privation, power. 


* The positive pains of piety, and the pains of privation, opposed to the The positive 
pleasures of piety, run one into another in the same manner as the positive pains of piety, 
pains of enmity, or of an ill name, do with respect to the pains of privation, and the pains of 
opposed to the pleasures of amity, and those of a good name. If w'hat is privation, 
apprehended at the hands of God is barely the not receisdng pleasure, the pain opposed to the 

is of the privative class: if^ moreover, actual pain be apprehended, it is of the 
class of positive pains. 

, one another. 











8. Pains of 
malevoloue. 
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9, Pains of 
the memory. 


10. pains of the 
imagination. 


11. Pains of 

expeOation. 


12, Pains of 
association, 

Pieasuns and 
pains art either 
selfeegarding 

or exrra^ 
regarding. 


In what ways 
the law is con- 
cemed with th 
above pains an 
pleasures. 


Pteasures and 
pains cf amity 
and enmity Ss- 
singuished from 

i^mcvclenst and 

maleyolmce. 


Tl. 8. The pains of malevolence are the pains resulting &om 
the view of any pleasures supposed to be enjoyed by any 
beings who happen to be the objects of a man’s displeasure. 
These may also be styled the pains of ill-vsrill, of antipathy, or 
the pains of the malevolent or dissocial affections. 

28. Q. The pains of die memory may be grounded on every 
one of the above kinds, as wdl of pains of privation as of 
positive pains. These correspond exacdy to the pleasures of 

the memory. , . 

29. lo. The pains of the imagination may also be ^oimded 

on any one of the above kinds, as well of pains of privation as 
of poritive pains; in other respects they correspond exacdy 

to the pleasures of the imagination. . 

30 II. The pains of expecution may be grounded on 

each one of the above kinds, as well of pains of privation 

as of positive pains. These may be also termed pams of 

apprehension.' j i i. 

31 . 12. The of association correspond exactly to the 

pleasures of association. ^ 

32 Of the above list there are certam pleasures and pams 
which suppose the existence of some pleasure or ^ of some 
other person, to which the pleasure or pam of the person m 
question has regard; such pleasures and pains nmy termed 
ixtra-reiarding. Others do not suppose any such thing: thme 
may be termed self-regarding.'^ The only pl^ures and pams 
of the extra-regarding class arc those of benevolence and 
those of malevolence: all the rest mc self-regar<ui^. 

33 Of all these several sorts of pleasures and pams, tteie 

is scarce any one which is not Uable, on more ac«)unis 
one to come under the consideration of the law. b an offima 
committed? It is the tendency which it has to dest^, m 

some of these pains, that constitutes the misduef of it, anddie 

1 lx, cMtradisdnction to that, all other pains may be tamed pans of 
suffermia. 

» See Qup. X. [Mtodves). . . 

• Bv this means the pleasures and pains of 
dwtmgmshed fern thene ^ pain, of amity and 

mmity from those of maWo AtiJ^of beimvolaiee and nufcwkn* 

cnmit>- irt cf the self^gardmg cast: those of benevolence 

of the extra-rcyarding. 
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pleasures and pains, their kinds 

arrtimd for punishing it. It is the prospect of some of these 

or of security &om some of these pdns, that con- 
stitutes the motive or temptation, it is the attainment of them 
that constitutes the profit of the oflfence. Is the offender to be 
punished? It can he only by the production of one or more of 
these pains, that the punishment can be infliaed.^ 

1 It would be a matter not only of curiosity, but of some use, to exhibit a Complex 
rataloeue of the several complex pleasures and pains, analyzing them at the ple^res and 
same into the several simple ones, of which they are respectively com- pains omitted. 


posed. But such a disquisition would take up too much room to be admitted why, 
here. A short specimen, however, for the purpose of illustration, can hardly 

tien in at the eye and ear are generally very complex. The Specimen. 

pleasure of a country scene, for instance, consist commonly, amongst others. Pleasures of i 

of the following pleasure: cout^ pros- 

pect. 

L Pleasure of the sense. 

I The simple pleasure of sight, excited by the perception of agreeable 
colouR and figure, green fields, waving foliage, glistening water, and the 

like. 

2. The simple pleasure of the can, excited by the perceptions of the chirping 
of birds, the munnuiing of waters, the rustling of the wind among the tree. 

3. The pleasure of the smell, excited by the perceptions of the firagrance of 
flov^ of new-mown hay, or other vegeuble substance, in the first stage of 

fermentation. ^ * i - re 

4. The agreeable inward sensation, produced by a brisk dicularion of the 

blood, and the ventilation of it in the lungs by a pure air, such « that in the 
country frequently is in comparison of that which is breathed in towns. 

n. Pleasures of the imagination produced by association. 

1. The idea of the plenty, resulting from the possession of the objects that 

are in view, and of the happiness arising from it. 

2. The idea of the innocence and happiness of the birds, sheep, cattle, dogs, 

and other gentle or domestic animals. 

3. The idea of the constant flow of health, supposed to be enjoyed by all 
these creatures: a notion which is apt to result from the occasional flow of 
health enjoyed by the supposed spectator. 

4. The idea of gratitude, excited by the contemplation of the all-powerful 
and benefleent Being, who is looked up to as the author of these blessings. 

These four last are all of them, in some measure at least, pleasures of 
sympathy. 

The depriving a man of this group of pleasures is one of the evils apt to 
result from imprisonment: whether produced by illegal violence, or in the 
way of punishment, by appointment of the laws. 










CHAPTER VI 


OF CIRCUMSTANCES INFLUENCING SENSIBILITY 


1. Pain and pleasure are produced in men s minds by the 
action of certain causes. But the quantity of pleasure and pain 
runs not uniformly in proportion to the cause; in olia 
words, to the quantity of force exerted by such cause. Ihe 
truth of this observation rests not upon any metaphyaca! 
nicety in the import given to the terms causCy qiumtityj and 
force: it will be equally true in whatsoever manner su(h force 

be measured. 

2. The disposition which any one has to feel such or such a 
Quantity of pleasure or pam, upon the apphcation of a cause of 
given force, is what we term the degree or quantum of bis 
sensibility. This may be either general, refer^ to Ae sum 
of the causes that act upon him during a givm period; or 
particular, referring to the action of any one partioilar cause, 

or sort of cause. , i i c ■ 

3. But in the min d such and such caus^ or pam or 

pleasure will produce more pain or pleasure than s^ or ^ 
other causes of pain or pleasure: and this propomon wm in 
different minds be different. The disposition which any one 
^ to have the proportion in which he is affected by two such 
causes, different firom that in which anoAer man is aff^ 
by the same two causes, may be termed the quality or 

h4 sensibility. One man, for instance, may be m^ aflecl^ 

by the pleasures of the taste; another by those of t^ ear. So 
aho, if there be a difference in the nature or proporuon of two 
pains or pleasures which they respectively e^^ ^ 
L same cause; a case not so frequent as die ^ 

the same injury, for instance, one man may fcel^ ^ 
quantity of grief and resentment together 
but one of them shaU feel a greater share of pief ^ ofra^ 
menf the other, a greater share of resentment dian “ 

4 Any incident which se^es as a cause, 
or of naL. mav be termed an exciting cause: if of pleasure. 
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pleasurable 


cause 


if pain, a painful, afflictive 


cause.* . r 1 ^ which a man IS 

5 Now the quantity of pleasure, or of 

cause, will 

d^tances; these circumstances, w^ts^ver they be. y 

be termed dnumstences. different Cta»en» 

^ insomucli that to a certam exatmg cause, 

certain circumstance shall not apply at aff which ^appy 
with great force to another exciting cause. 

™t^ for the present into these distincrions, it may he of 

use to sum up aff the circumstances which can be founff to 
influence the effect of «y exciti^ cause. Th^. « on a 
former occasion, it may be as well fira m sum up 

in the condsest manner possible, and awards to allot a 
few words to the separate explanation of each artide. ltie> 
seem to be as follows: i. Health, a. Stre^. 5 . Hattoess. 

4. Bodily imperfection, s. Quannty and ijuahty of know- 
ledge 6 Strength of intellectual powers. 7. Firmness ot 
mind. 8. Steadiness of mind. 9. Bent of inclination 10. 

Moral sensibility, n- Moral biases. 12. Reli^ous sensibiUty. 

1?. Religious biases. 14- Sympathetic sensibility. 15 . Sympa¬ 
thetic biases. 16. Antipathetic sensibility. 17- Antipadietic 
biases. 18. Insanity. 19 . Habitual occupations. 20. Pecuniary 
circumstances. 21. Connexions in the way of symj^thy. 

22. Connexions in the way of antipathy. 23. Radical fr^e 
of body. 24. Radical frame of mind. 25. Sex. 26. Age. 

* The r^-m'ring cause, the pleasure or pain produced by it, and the intention 
oroduced by such pleasure or pain in the character of a motive, are objects so 
Ltiinatdy connected, that, in what foUows, I fear I have not, on every ocoao^ 
been able to keep them suffidendy distinct, I thought it necessary to give the 

warning; after whidi, should there be found any such mistakes, it 

IS 10 uc nuped they w-ill not be productive of much confuaon. 

* Thus, in physical bodies, die momentum of a ball put in motion by im¬ 

pulse, will be influ enced by die drcums^ce of gradty: being in some ’ 
tinnu in Others diminished by it. So in a ship, put in motion ,.y .«w 

wind, the m*^"**^"*™ and direction vdll be influenced not only by the attrac¬ 
tion of gravity, but by the morion and resistance of the water, and several other 
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27. Rank. 28. Education. 29. Climate. 30. Lineage. 
31. Government. 32. Religious profession.^ 

7 . I. Health is the absence of disease, and consequently of 
all those kinds of pain which are among the symptoms of 
disease. A man may be said to be in a state of health when he 
is not conscious of any uneasy sensations, the primary seat 
of which can be perceived to be anywhere in his body.* In 
point of general sensibihty, a man who is under the pressure 
of any bodily indisposition, or, as the phrase is, is in an ill 
state of health, is less sensible to the influence of any pleasur¬ 
able cause, and more so to that of any afflictive one, than if he 

were well. 

I 

1 An analytical view of all diese drcumstances will be given at the con¬ 
clusion of the chapter: to which place it was necessary to refer it, as it could not 
well have been understood, till some of them had been previously explained 
To search out the vast varieU' of exciting or moderating causes, by whidi 
the degree or bias of a man's sensibility may be influenced, to define the 
boundaries of each, to extricate them fix>m the entanglements in which they 
are involved, to lay the effect of each article distinctly before the reader’s 
eye is perhaps, if not absolutely the most difficult task, at least one of the most 
difficult tasks, within the compass of moral physiology. Disquisi^ns on dm 
head can never be completely satisfactory without exampte. To provide 
a suffident collection of sudi examples, would be a work of great ^ur as 
well as nicetv: history and biography would need to be ransackra: a 
course of reading would need to be travelled through on purpose. By so A a 
oroccss the present work would doubdess have been rendered more amu^; 
but in point of bulk, so enormous, that this single chapter would have been 
swelled into a considerable volume. Feigned c^. dthou^ ffiey may upon 
occasion serv e to render the general matter tolerably mtdhgible, never 
be suffident to render it palatable. On this the^ore, as on " 

Sion, T must confine myself to dry and general mstruenon: 

non. although sensible that without it instruenon cannot ma^« ^ its 

able to mark out the prindpal points of view, and to put die matter m sudi 

method as may fadlitate the researches of happier mquir^ 

The CTcat difficulty lies in the nature of the words ; which are not, JUte p^ 

and^plSiure, nam« of homogeneous real entiOes, bm n^« ^d'^ch 
• fictidous entities, for which no common genus is to be found, a^ wm 

SSrfo“ . ™< roonibom “f te S 

be brought under any achausove plan of arrangement, b P 

up here and there as they happen to <Kcm. tuu neoative account 

* It may be thought, that in a certam degree of h^^ dns n^« 

often such a kind of feeling diffused over the whole head 

feel, or flow of spirits, as it u caUed,'as may pleasurable feeling. 

of positive pleasure. But he^vbe well imough^d to be in healdi 

if a man experience no painful one, he may be wen enougu 
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8 . 2. The circumstance or screngui, r ^ 

causality closely connected with that of « pe Y 

distiAo^mshable from it. The same man wiU mdeed gener^Y 
be stronger in a good state of health than m a bad one. B 
one man, even in a bad state of health, may be stronger an 
another even in a good one. Weakness is a common conconn- 
tant of disease; but in consequence of his radical frame ot 
body, a man may be weak all his life long, wiAout expenen- 
cing any disease. Health, as we have observed, is pmapally 
a negative circumstance: strength a positive one The degree 
of a man’s strength can be measured witfr tolerable accuracy. 

9 . 3 . Hardings is a circumstance which, though closely 3. 
connected with that of strength, is distingmshable from it. 

Hardiness is the absence of irritability. Irntabihty respects 
either pain, resulting from the action of mechamcal causes; 
or disease, resulting from the action of causes purely physio¬ 
logical. Irritabihty, in the former sense, is the ^sposition to 
undergo a greater or less degree of pain upon the application 
of a mechanical cause; such as are most of those applications 
by which simple aSlictive punishments are inflicted, « whi^ 
ping, beating, and the like. In the latter sense, it is the 
disposition to contract disease with greater or less fac^ty, 
upon the appUcation of any instrument acting on the body 
by its physiological properties; as in the case of fever^ or of 
colds, or other inflammatory diseases, produced by the 
appHcation of damp air: or to experience immediate imeasi- 
ness, as in the case of relaxation or chilliness produced by an 
over or under proportion of the matter of heat. 

^ The most accurate measure that can be given of a man’s strengA, seems to Measure of 
be that which is taken &om Ae weight or number of pounds and oimces he strength, the 
ran lift with his hands in a given attitude. This indeed relates immediately weight a tn<i 
only to his arms: but these are the organs of strength which are most cm-can lift 
ployed; of which the strength corresponds with most exactness to the general 
state of the body with regard to strength; and in which Ae qumtim of 
strength is easiest measured. Strength may accordingly be distinguished mto 

general particular, i. t • n/ l 

Weakness is a negative term, and imports the absence of strength. It is, fVeaknesSf 
besides, a relative term, and accordingly imports the absence of such a quantity tuhat 
of strength as makes the share, possessed by the person in question, less than 
that of some person he is compared to. Weakness, when it is at such a degree 
as to make it painful for a man to perform the motions necessary to the going 
through the ordinary functions of life, such as to get up, ^ to walk, to dress 
one’s self, and so forth, brings the circumstance of health mto question, and 
nuts a man into that sort of condition in which he is said to be in ill health. 
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Difference Hardiness, even in the sense in which it is opposed to the 
betw^strengih j^tion of mechanical causes, is distinguishable from st ren gdi 
iness. external indications of strength are ihe abundance and 
firmness of the miiscular fibres: those of hardiness, in this 
sense, are the firmness of the muscular fibres, and the callosity 
of the skin. Strength is more peculiarly the gift of nature: 
hardiness, of education. Of two persons who have had, die 
one the education of a gentleman, the other, that of a common 
sailor, the first may be the stronger, at the same time that the 
other is the hardier. 

10 . 4. By bodily imperfection may be understood that 
condition which a person is in, who either stands distin¬ 
guished by any remarkable deformity, or wants any of those 
parts or ftculties, which the ordinary run of persons of the 
same sex and age are furnished with; who, for instance, has 
a hare-lip, is d^, or has lost a hand. This circumstance, like 
that of ill-health, tends in general to diminish more or less 
the effect of any pleasurable circumstance, and to inaease 
that of any afflictive one. The effect of tins circumstance, 
however, admirs of great variety; inasmuch as there are a 
great variety of ways in which a man may sufter in his per¬ 
sonal appearance, and in his bodily organs and faculties: all 
which differences will be taken notice of in their proper 


4. Bodily im¬ 
perfection. 


places.^ 


5 . Qwmtiiy 

muility of 
knoudedge. 


circumstances belonging 


6 . 5(rcnfth of 
intelleciual 

powers* 


tion of the body* we come now to those winch concern toe 
condition of thi mind; the use of mentionii^ diese wiU be 
seen hereafter. In the first place may be redoned ffle quantity 
and quality of the knowledge the person in question happens 
to possess: that is, of the ideas which he has actually in store, 
ready upon occasion to call to mind: meaning such ide« as ^ 
in some way or other of an interesting nature: that is, of a 
luture in some way or other to influence his happiness, or that 

“^rmen. Whm d.c« id«s are many, aod rfimporanw 

a man is said to be a man of knowledge; when few, or not ot 

importance, ignorant. j 4 

12 .6. By strength of intellectual powers may w undeKtoro 

the degree of facility which a man experient^ in ms 

endeav^Iirs to call to mind as well such ideas as have been 

* See B. L Tit [Irrep. coip. Injuries]. 
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alreaciY ^ stock of knowledge, as any others, 

which, upon any occasion that may happen, he may conceive 
a desire to place there. It seems to he on some such occasion 
as this that the words parts and talents are commonly employed. 

To this head may be referred the several qualities ot readmes 
of apprehension, accuracy and tenacity of memo^, strength 
of attention, clearness of discernment, amplitude ot 
prehension, vividity and rapidity of imagination. Strength 
of intellectual powers, in general, seems to con^pond pre^ 
exacdy to general strei^;^ of body; as any of these quahties 

in particular does to particular strength. , c- « 

13 . 7. Firmness of mind on the one hand, and imtabihty 

on the other, regard the proportion between the degrees of 
eflScacy with which a man is acted upon by an exciting 
of which the value lies chiefly in magnitude, and one of which 
the value lies chiefly in propinquity.^ A man iMy be said to 
be of a firm min d, when small pleasures or pains, which are 
present or near, do not affect him, in a ^eater proportion to 
value, rban greater pleasures or pains, which are uncer¬ 
tain or remote*; of an irritable mmd, when the contrary is the 

case. 

14 . 8. Steadiness regards the time during which a given 8- 
PYnrina causc of a givoi value continues to affect a man in 
nearly the same manner and degree as at first, no assignable 
external event or chaise of circumstances intervening to make 
an alteration in its force.® 

15 . 9. By the bent of a man’s indinations may be under- 9 . Bent < 
stood the propensity he has to expect pleasure or pam from 
rpr tain objects, rather than from omers. A man’s inclinations 

may be said to have such or such a bent, when, amongst the 

^ See Chap. iv. [Value]. 

* When* for instance, having been determined* by the prospect of some 
inconvenience* not to disclose a feet, although he should be put to the rack* 
he perseveres in such resolution after the rack is brought into his presence* 

and even applied to him. 

* The facility with which children grow tixed of their play-things, and throw 

them away, is an of unsteadiness i the perseverance with which a 

merchant applies htm^lf to his traffic* or an author to his book, may be taken 
for an instance of the contrary. It is difficult to judge of the quantity of 
pleasure or pain in these cases* but from the effects which it produces in the 
fhar^rty r of a motive: and even then it is difficult to pronounce, whether the 
change of conduct happens by the extinction of the old pleasure or pain, or 
bv the intervention of a new one. 
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several sorts of objects which afibrd pleasure in some degree 
to all men, he is apt to expect more pleasure from one par¬ 
ticular sort, than from another particular sort, or more from 
any given particular sort, than another man would expect 
from that sort; or when, amongst tlie several sorts of objects, 
which to one afford pleasure, whilst to another they 
afford none, he is apt to expect, or not to expect, pleasure 
from an objert of such or such a sort : so also with regard to 
pains. This circumstance, though intimately coimected with 
that of the bias of a man’s sensibility, is not undistinguishahle 
from it. The quantity of pleasure or pain, which on any 
given occasion a man may experience from an appUcation of 
any sort, may be greatly influenced by the expectations he 
has been used to entertain of pleasure or pain from that 
uarter; but it will not be absolutely determined by them: 
m pleasure or pain may come upon him from a quarter from 
which he was not accustomed to expect it. 

16, lo. The circumstances of moral, religious, sympathetic, 
and antipathetic sensibility, when closely considered, will appear 
to be included in some sort under that of bent of inclination. On 
account of their particular importance they may, however, 
be worth mentioning apart. A. man s morJ sensibility may 
be said to be strong, when the pains and pleasures of the moral 
sanction' show greater in his eyes, in comparison with other 
pleasures and pains (and consequently exert a stronger 
influence) than in the eyes of the persons he is compared ydth; 
in other words, when he is acted on with more thii ordinary 
efficacy by the sense of honour: it may be said to be weak, 

when the contrary is the case. 

Moral sensibility seems to regard the average efect 


17 . II-_ , _ 

or influence of the pains and pleasures of the moral sanction, 

. '' —ens 

the 


upon all sorts of occasions to which it is applicable, or happ 
to be applied. It regards the average force or quantity of 
impulses the mind receives from that source duri^ a given 
oenod. Moral bias regards the particular acts on which, upon 
so many particular occasions, the force of that sanmon is 
looked upon as attaching. It regards the q^lity or direction 
of those impulses. It admits of as many varieties, theretore, as 
there are dictates which the moral sanction may be conceived 

1 Sec Chap. v. [Pleastircs and Pains], 
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to issue forth. A man may be said to have such or such a 
moral bias, or to have a moral bias m 

action, when he loob upon it as bemg of the number of those 

of which the performance is dictated by the mor^ ^ 

18 . 12. What has been said vnth regard to moral sensibihty, 

mav be applied, mutatis tnutandiSf to religious* 4- « r* * 

T9.I3 Whai has been said with teprd to moral b.aset.™«- 

may also be applied, ttuUdtis mutMdiSy to religious lascs, 

20. 14. By sympathetic sensibihty is to be understood the 
propensity that a man has to derive pleasure from the^ppi- 
ness, and pain from the unhappiness, of other sensitive bem^. 

It is the stronger, the greater toe ratio of the pleasure or p^ 
he feels on their account is to that of the pleasure or pam which 
(according to what appears to him) they feel for themselves. 

21 . 15. Sympathetic bias regards the description of the l 5 .^Swj 
parties who are the objects of a man s sympathy: and ot the 

acts or other circumstances of or belonging to those persom, 
by which the sympathy is excited. These parties may be, 

I. Certain individuals. 2. Any subordinate class of indivi¬ 
duals. 3. The whole nation. 4 - Human kind in general. 

5. The whole sensitive creation. According as these objects 
of sympathy are more numerous, the affection, by which the 

man is biased, may be said to be the more enlarged. 

22 . 16, 17. Antipathetic sensibility and antipathetic biasK 

are just die reverse of sympathetic sensibihty and sympathetic ^ 

biases. By antipathetic sensibihty is to be understood the 
propensity that a man has to derive pain from the happiness, 
and pleasure from the unhappiness, of other sensitive beings. 

23 . 18. The circumstance of insanity of mind corresponds 18 . Insanity. 

to that of bodily imperfection. It admits, however, of much 
less variety, inasmuch as the soul is (for aught we can per¬ 
ceive) one indivisible thing, not distii^uishable, like the body, 
into parts. What lesser degrees of imperfection the mind may 
be susceptible of, seem to be comprisable under the already- 
mentioned heads of ignorance, weakness of mind, irritabihty, 
or unsteadiness; or under such others as are reducible to them. 

Those which are here in view are those extraordinary species 
and degrees of mental imperfection, which, wherever they 
take place, are as conspicuous and as unquestionable as lame¬ 
ness or blindness in the body: operating partly, it should seem. 
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inducing an extraordinary degree of the impcrfixtions 
ve mentioned, partly by giving an extraordinary and pro- 
cerous bent to the inclinations. 

' a man’s habitual occupations. 
K:casion. as well those whudi 


this 


he 


af profit, as those which he pursues 
leasure. The consideration of the oi 


profit 

itself belongs to the head of a man’s pecuniary circumstances. 

It is evident, that if by any means a punishment, or any otiier 
exciting cause, has the effect of putting it out of his power to 
continue in the pursuit of any such occupation, it must on that 
account be so much the more distressing. A man s habitual 
occupations, though intimately connected in point of causality 
with the bent of ms inclinations, are not to be looked upon as 
precisely the same circumstance. An amusement, or channel 
of profit, may be the object of a man’s inclmations, ivhich has 
never been the subject of his habitual ocatpations: for it may be, 
that though he wished to betake himself to it, he never did, 
it not being in his power: a circumstance which may m ak e a 
good deal of difference in the effect of any incident by which 

he happens to be debarred fiom it. 

25. 20 . Under the head of pecuniary circumstances, 1 mean 
to bring to view the proportion which a man’s means bear to 
his wants: the sum total of his means of every kind, to the sum 
total of his wants of every kind. A man s means dep^d 
three circumstances: i. His property. 2 . The profit of 
labour. 3 . His connexions in the way of support. J^^nts 

c*.^m fn depend upon four circumstances, i. His habits ot 

2 His connexions in the way of burthen. 5‘ 

__'casual demand he may have. 4- The strengA of his 

expectation. By a man’s property is to be understoo^ what¬ 
ever he has in store independent of his labour. By me profit 
of his labour is to be understood the growing profit. M to 
labour, it may be either of the body prmapaUy, ot ot me 
mind principally, or of both indifferently: not does it matta 
in what manner, nor on what subject, it be apphed, m it 
produce a profit. By a man’s connexions m the way ot 
support, are to be understood the pecuniary ® 

whatever kind, which he is in a way of receiving ^ 

persons who, on whatever account, and m whatever propor- 
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tion, he has reason to expect should contribute X™iis to s 
iese. What he uses, he must have eiier of ^ 

^ected with it^) would not ^ even subsist at b^ for 
previous enjoyment. By a man s connexions in the y 
burthen, are to be understood whatever expense he ^ r^o 
to look upon himself as bound to be at in Ae support ot those 
who by law, or the customs of the world, are w^anted m 
looking up to him for assistance; such as children, poor 
relations, superannuated servants, and any other dependen 
whatsoever. As to present casual demand, it is manitw^ 

that there are occasions on which a given sum w^ be wo^ 
infinitely more to a man than the same sum \yould at another 
time- where, for example, in a case of extremity, a man stands 
in need of extraordina^ medical assistance: or wants money 
to carry on a kw-suit, on which his all depends: or has got 
a livelihood waiting for him in a distant comtry, an wants 
money for the charges of conveyance. In such cas«,^y piece 
of good or ill fortune, in the pecuniary way, might have a 
very different effect from what it would have at any other 
time. With regard to strei^th of expectation; when one m^ 
expects to gain or to keep a thing winch another do« not, it is 
plain the circumstance of not having it will affect the former 
very differently from the ktter; who, indeed, commo y, 

will not be affected by it at all. . . i 

26 , 21. Under the he^d of 2 man s connexions in the way 

of sympathy, I would bring to view the number and descrip- ^ 

tion of the persons in whose welfare he takes such a concern, as 

that the idea of their happiness should be productive of 

pleasure, and that of their unhappiness of pain to him. for 

instance, a man’s wife, his children, his parents, his near 

lektions, and intimate friends. This class of person, it is 

obvious, will for the most part include the two classes by 

which his pecuniaty drcnimstances are affected: those, to wit, 

' See Chap, v. [Pleasures and Pains]. 

























174 


PRINCIPLES OF MORALS AND LEGISLATION 


from whose means he may expect support, and those whose 
wants operate on him as a burthen. But it is obvious, that 
besides these, it may very well include others, with whom he 
has no such pecimiary connexion: and even with r^ard to 
these, it is evident that the pecuniary dependence, and the 
imion of affections, are circumstances perfealy distinguishable. 
Accordingly, the connexions here in question, independendy 
of any influence they may have on a man’s pcctmi^ 
circumstances, have an influence on the effect of any exciting 
causes whatsoever. The tendency of them is to increase a 
man’s general sensibility; to increase, on the one hand, the 
pleasure produced by all pleasur able causes; on the other, the 
p ain produced by all affictive ones. When any pleasurable 
incident happens to a man, he naturally, in Ae first moment, 
tliinWs of the pleasure it will afford immediately to himself: 
presently afterwards, however (except in a few cases, which is 
not worth while here to insist on) he begins to think of the 
pleasure which his friends will feel upon their comity to 
know of it: and this secondary pleasure is coi^o^y no mean 
addition to the primary one. First comes the self-regaiding 
pleasure: then comes the idea of the pleasme of ^pathy, 
which you suppose that pleasure of yours will give bi^ to m 
the bosom of your friend: and this idea excites a^m yours 
a new pleasure of sympathy, grounded upon his. The farst 
pleasure issuing from your own boson^ as it were from 
radiant point, illuminates the bosom of your friend: rever¬ 
berated from thence, it is reflected with alimented w^th to 

the point from whence it first proceeded: andsoitis with pains. 

Nor does this effect depend wholly upon affecnon. Amo^ 
near relations, although there should he no 
pleasures and pains of the moral sanraon are qun: Y ? P , 
Pared by a peLliar kind of s^p^y: 

to dht^« withn? the citde of his femily. 

What reflects honour upon the &thet, reflects honour upon 

l«ri<dators in eenetal like better to have married 

1 This IS one reason why legislate^ ^ children than such as are 

so maly a nn. giv» 

Jftyr his ffood behaviour. 
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the son: what reflects disgrace, disgrace. The cause o( this 
sin^ and seemingly unreasonable circums^ce (that is. 
i^^ogy to the rest of the phenomena of Ae human mmdd 
belongs not to the present purpose. It is suffiaent if the eft 

be beyond^pute. antipathy, 22. Conatxiom 

27 . zz. Of a man s connexions m the way oi ■„ 

there needs not any thing very particular to be observe a. 

Happily there is no primeval and constant source of anapathy 
in human nature, as there is of sympathy. There are no per¬ 
manent sets of persons who are naturally md of cour^ e 
objects of antipathy to a man, as there are who are the objects 
of the contrar)^ afiection. Sources, however, but too mmy, ot 
antipathy, are apt to spring up upon various occasions dunng 
the coune of a man ’s life: and whenever they do, this arami- 
stance may have a very considerable influence on the eftects 
of various exciting causes. As on the one hand, a punishment, 
for instance, which tends to separate a man from those with 
whom he is connected in the way of sympathy, so on the 
other hand, one which tends to force him into the comply 
of those with whom he is connected in the way of ^tipamy, 
on that account, be so much the more distressing. It is 
to be observed, that sympathy itself multipliw the sources of 
antipathy. Sympathy for your fnend gives birth to mtipathy 
on your part against all those who are objects of antipathy,^ 
well as to sympathy for those who are objects of sympathy 
to him. In the same manner does antipathy multiply the 
sources of sympathy; though commonly perhaps with rather 
a less degree of efficacy. Antipathy against your enemy 
is apt to give birth to sympathy on your part towards those 
who are objects of antipathy, as well as to antipathy against 

those who are objects of sympathy, to him. 

28 . 23. Thus much for the circumstances by which thc^. 
effect of any exciting cause may be influenced, when applied.^*”"' ’’f J' 
upon any given occasion, at any given period. But besides 
these supervening incidents, there are other circumstances 
relative to a man, that may have their influence, and which 
are co-eval to his birth. In the first place, it seems to be uni¬ 
versally agreed, that in the original frame or texture of every 
man’s body, there is a something which, independently of all 
subseauendv intervenins circumstances, renders him liable 
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thefn is not 


liis life will make great differences in the subseqwnt texture 
of his mind at any given period; yet still those di&rences 2xc 

not solely to be attributed to such occurrences. Eq^Y 
from the truth seems that opinion to be (if any such be mam- 
tained) which attributes all to nature, and that which attribute 
all to education. The two circumstances will therefore stiU 
remain distinct, as well from one another, as from ^ others. 

32 . Distinct however as they are, it is manifest, that at no 

neriod in the active part of a man s life can they either of them dis-^ 

Seii appearLce by themselves. AU they do is to,L«J 
constitute the latent ground-work which the other super¬ 
vening circumstances have to work upon; and whatever 
influence those original principles may have, is so changed 
and modified, and covered over, as it were, by those other 
circumstances, as never to be separately discernible. The 
effects of the one influence are indistinguishably blended with 

those of the other. 11 

33 . The emotions of the body are received, and 
reason, as probable indications of the temperature of the 

mind. But they are fiir enough from conclusive. A man may that of mind. 
exhibit, for instance, the exterior appearances of grief, with¬ 
out really grieving at all, or at least in any thing near the 
proportion in which he appears to grieve. OHver Cromwell, 
whose conduct indicated a heart more than ordinarily callous, 
was as remarkably profuse in tears.^ Many men can command 
the external appearances of sensibility with very htde r^ 
feeling.^ The female sex commonly with greater freihty 

^ Hume*s Hist, 

* The quantity of the sort of pain, which is called grieC is indeed hardly 
to be measured by any external indications. It is neither to be measured, for 
by the quantity of the tears, nor by the number of moments spent in 
crying. Inications rather less equivocal may, perhaps, be afforded by the pulse. 

A man has not the motions of his heart at command as he has those of the 
muscles of his face. But the particular significancy of these indications is still 
very imcertain. All they can express is, that the man is affected; they cannot 
wr p ry ys in what manner, nor from what cause. To an aifecnon resulting from 
sudi or such a cause, he may give an artificial colouring, and attribute it to 
such or such another cause. To an afiecoon directed in reiJity to such or such a 
person as its object, he may give an artificial bias, and represent it as if directed 
to such or such another object. Tears of rage he may attribute to contrition. 

The concern he feels at the thoughts of a punishment that awaits him, he may 
impute to a sympathetic concern for the mischief produced by his ofience. 

A very tolerable judgment, however, may commonly be formed by a dis- 
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than the male; hence the proverbial expression of a woman* i 
tears. To have this kind of command over one’s self^ was die 
characteristic excellmce of the orator of ancient tioKS, and 

is stiU that of the player in our own. 

34. The remaining circumstances may, with refeiaice to 

those already mentioned, be termed secondary mfluenring 
circumstances. These have an influence, it is true, on die 
quantum or bias of a man’s sensibility, but it is only by meam 
of the other primary ones. The manner in which diese two 
sets of circumstances are concerned, is such that the ptunary 
ones do the business, while the secondary ones lie most open 
to observation. The secondary ones, therefore, are those 
those which are most heard of; on which account it will be 
necessary to take notice of them, at the same time diat it 
is only by means of the primary ones that their influence can he 
explained; whereas the influence of the primary oi^ wfflbc 

^35 25 . Among such of the primitive modifications of the 
corporeal frame as may appear to influence the quantum and 
bi^f sensibihty, the most obvious and conspicuous are 
which constitute the sex. In point of quantity, the scnsAility 
of the female sex appears in genei^ to be grmto than that of 
the male. The health of the female is more d^cate dian thtf 
of the male: in point of stre^th and hardmess of bo^, m 
point of quantity and quahty of Imowledge, m wntt o 
Sxength of inteUectual powers, and firmness of mmd, she is 
commonly inferior: moral, relimous, 

dun courage in die two seas a« 

not apt to be remarkably different ; except diat the female is 

•nff TTiind. uDon la ving all the external mdicari^ by a m* 

cenung mind, upon layu^ thmn -widi his acoons. 

5£S1 

aw*, 

a muflny la tne camp, , brother, 

of the General. The truth was, he never had had a b 
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rithel more inclined than *e male to supeBOdon; to is 

to observances not dictated by the pnnap ^ ® ^' nC 

difference that may be pretty weU accounted for by some ot 
the before-mentioned circumstances. Her sympaAetic biase 

are in many respects different; for her os^m offspring aU their 
lives long, and for children in general while young, her 
affection is commonly stronger than that of the male. Her 

affections are apt to be less enlarged: seldom expanding 
themselves so much as to take in the welfare of her country 
in general, much less that of mankind, or the whole sensitive 
creation: seldom embracing any extensive class or ivision, 
even of her own countr)'men, unlcM it be in virtue ot her 
sympathy for some particular individuals that belong to it. 
In general, her antipathetic, as well as sympathetic biases, are 
apt to be less conformable to the principle of utility than those 
of the male; owing chiefly to some deficienc)' in ° 

knowlec^e, discernment, and comprehension. Her habitual 
occupations of the amusing kind are apt to be in m^y 
respects different from those of the male. With regard to her 
connexions in the way of sympathy, there can be no difference. 
In point of pecuniary circumstances, according to the customs 
of perhaps all countries, she is in general less independent. 

36 . z 6 . Age is of course divided into divers periods, of 
which the number and limits are by no means umformly 
ascertained. One might distinguish it, for the present purpose, 
into, I. Infancy. 2. Adolescence. 3. Youth. 4* Maturity. 
5. Decline. 6. Decrepitude. It were lost time to stop on the 
present occasion to examine it at each period, and to observe 
the indications it gives, with respect to the several primary' 
circumstances just reviewed, liffancy and decrepitude are 
commonly inferior to the other periods, in point of health, 
strength, hardiness, and so forth. In infrncy, on the part of the 
female, the imperfections of that sex are enhanced: on the 
part of the male, imperfections take place mostly similar in 
quahty, but greater in quantity, to those attending the states 
of adolescence, youth, and maturity in the female. In the 
stage of decrepitude both sexes relapse into many of the 
imperfretions of infancy. The generality of these obserir'a- 
dons may easily be corrected upon a pardcular review. 

37 - 27. Station, or rank in life, is a circumstance, that, 
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among a civilized people, wUl commonly unde 
plicity of variations. Cateris paribus, the quantum 


rgo a multi- 
of sensibility 

appears to be greater in the higher ranks of men tbai^ in t\\^ 
lower. The primary circumstances in respect of which this 
secondary circumstance is apt to induce or indicate a difference, 
seem principally to be as follows: i. Quantity and Quality of 
knowledge, a. Strength of mind. 3. Bmt of inclination. 
4. Moral sensibility. 3. Moral biases. 6. Religious sensibility. 
7. Rehgious biases. 8. Sympathetic sensibOity. 9. Sympa¬ 
thetic biases. 10. Andpadietic sensibihty. ii. Antipathetic 
biases. 12. Habitual occupations. 13. Nature and pro¬ 
ductiveness of a man’s means of hvelihood. 14. Connexions 
importing profit. 15. Habit of expense. 16. Connexions 
importing burthen. A man of a certain rank will firequendy 
have a number of depaidcnts besides those whose 
dependency is the result of natural relationship. As to health, 
strei^th, and hardiness, if rank has any influence on diese 
circumstances, it is but in a remote way, chiefly by the 
influence it may have on its habitual occupations. 

38. 28. The influence of education is still more extensive. 
Education stands upon a footing somewhat different from diat 
of the circumstances of age, sex, and rank. These words, 
though the influence of the circumstances they respectively 
denote exerts itself principally, if not entirely, through the 
medium of certain of the primary circumstances before mo¬ 
tioned, present, however, each of them a circumstance which 
Vias a separate existence of itself. This b not the case with the 
word education: which means nothing any fiirther than as it 
serves to call up to view some one or more of those primly 
circumstances. Education may be dbtingubhcd into phynt^ 
and mental; the education of the body and that of the 

again, into intellectual and moral; Ae culture <m die 
pndfr g tanding , and the culture of the affections. The edum- 

tion a tnan receives, b given to him pardy by omers, 
by himself. By education then nothing more can be expressed 
fVian the condition a man b in in respect of those primary 
circumstances, as resulting pardy from the m^einent and 
contrivance of others, principally of those who in t^ 
periods of hb life have had dominion over h^ p^y tro™ 
hb own. To the physical part of hb education, belong the 
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circumstances of health strengtU ana 
by accident, that of bodUy imperfeaion; « where by 
pcrance or neghgence an iirepar^le mischief “PI* ij_ 
person. To the intellectual part, those of quantity and quahty 
of knowledge, and in some measure perhaps those of firnm«s 
of mind and steadiness. To the moral part, the bent o 
inclinations, the quantity and quality of his moral, religion, 
sympathetic, and antipathetic sensibility: to all three branches 
indiscriminately, but under the superior control of external 
occurrences, his habitual recreations, his property, his means 
of livelihood, his connexions in the way of profit ^d of 
burthen, and his habits of expense. With respect indeed to aU 
these points, the influence of education is modified, m a 
manner more ot less apparent, by that of exterior occurrences, 
and in a manner scarcely at all app^ent, and altogeAer out of 
the reach of calculation, by the original texture and constitu¬ 
tion as well of his body as of his mind. 

39 . 29. Among the external circumstances by which the^ 

influence of education is modified, the prinap^ are those 
which come under die head of clitnotc. This circumstance 
places itself in firont, and demands a separate denomination, not 
merely on account of the magnitude of its influence, but also 
on account of its being cpnspicuous to every body, and of ite 
applying indiscriminately to great numbers at a ^e. This 
circumstance depends for its essence upon the situation of 
that part of the earth which is in question, with respect to 
the course taken by the whole planet in its revolution round 
the sum but for its injiuence it depends upon the condition of 
the bodies which compose the earth s surface at that part, 
principally upon the quantities of sensible heat at different 
periods, and upon the density, and purity, and dryness or 
moisture of the circumambient air. Of the so often mentioned 


primary circumstances, there are few of which the production 
is not influenced by this secondary one; partly by its manifest 
effects upon the body; partly by its less perceptible effects 
upon the mind. In hot climates men's health is apt to be more 
precarious th a n in cold: their strength and hardiness less: 
th e ir vigour, fir mn ess, and steadiness of mind less: and thence 
indirectly their quantity of knowledge: the bent of their 
inclinations different: most remarkably so in respect of their 
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sexual 


superior propensity to sexual enjoyments, and in resp«x 
of the earliness of the period at which that propensity hegjns 
to manifest itself: their sensibilities of all kinds more intense: 

habitual occupations savouring more of sloth than of 
activity: their radical frame of body less strong, probably, 
and less hardy: their radical frame of mind less vigorous, 

less firm, less steady. 

40 . 30. Another article in the catalogue of secondary 
circumstances, is that of race or lineage : the national race or 
lineage a man issues from. This circumstance, independtaidy 
of that of climate, will commonly make some difference in 
point of radical fi^ime of mind and body. A man of negro 
race, bom in France or England, is a very different being, in 
many respects, from a man of French or English race. A man 
of Spanish race, bom in Mexico or Peru, is at the hour of his 
birth a different sort of being, in many respem, from a man 
of the ordinal Mexican or Pemvian race. This drcumstanc^ 
as frr as it is distinct from climate, rank, and education, and 
^om the two just mentioned, operates chiefly through 
medium of moral, religious, sympathetic, and antipathetic 

41 . 31. The last circumstance but one, is that of gover^ 
ment: the government a man lives under at the time in 
question; or rather that under which he has been a«mstomcd 
most to Uve. This circumstance operates pnnapally through 
the medium of education: the magistrate oper^ing m ^e 
character of a tutor upon all the members of Ae 
the direction he gives to their hopes and to their f^. tadeed 
under a soKdtous and attentive govemmmv ** 

iffereni in this respect from that o^e 

m^onstituted gove^^ m»j ^ c^onnaUe 

r*JS”f riity: their reUgious sensibiUty frequendy 
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weaker, but their religious biases less uncontormaoic ro uu. 
dictates of utility: their sympathetic affections more enlarged, 
directed to the magistrate more than to small parties or to 
individuals, and more to the whole community than to either. 
their antipathetic sensibiHties less violent, as being more obse¬ 
quious to the influence of well-directed moral biases, and less 
apt to be excited by that of ill-directed reU^ous ones: their 
antipathetic biases more conformable to well^ected 
ones, more apt (in proportion) to be pounded on enlarge 
and sympathetic than on narrow and self-regardmg attections, 
and accordingly, upon the whole, more conformable to the 

dictates of utility. r v • r • m 

42 . 32. The last circumstance is that of rehgious protession: 

the religioxjs profession a man is of: the religious fraternity 
of which he is a member. This circumstance operates prin¬ 
cipally through the medium of religious sensibUity and 
rehgious biases. It operates, however, as an indication more 
or less conclusive, with respect to several other circumstances. 

respect to some, scarcely but through the medium of 
ie two just mentioned: this is the case with regard to the 
quantum and bias of a man s moral, sympathetic, and anti¬ 
pathetic sensibihty: perhaps in some cases with regard to 
quantity and quality of knowledge, strength of intellecUm 
pQ'wers, and bent of inclination. V^ith respect to others, it 
may operate immediately of itself: this seems to be the case 
with regard to a man’s habitual occupations, pecuniary 
circumstances, and connexions in the way of sympathy and 
antipathy. A man who pays very Utde inward regard to the 
dirta tr^ of the religion which he finds it necessary to profess, 
may find it difficult to avoid joining in the ceremonies of it, 
and bearing a part in the pecuniary burthens it imposes.^ 
By the force of habit and example he may even be led to 
entertain a partiality for persons of the same profession, and 
a proportionable antipathy against those of a rival one. In 


^ The ways in which a religion may lessen a man’s means, or augment his 
wants, arc various. Sonicrimcs it will prevent him &om making a profit of 
his money: sometimes from setting his hand to labour. Sometimes it will 
oblige him to buy dearer food instead of cheaper; sometimes to purchase use¬ 
less labour: sometimes to pay men for not labouring: sometimes to purchase 
trinkets, on which imaginati on alone has set a value: sometimes to purchase 
mrem prio n^ punishment, 01 titles to &lidty in the world to come. 
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particular, the antipathy against persons of different persua¬ 
sions is one of the last points of religion which men part with. 
Lastly, it is obvious, that the religious profession a man is of 
cannot but have a considerable influence on his edncation. 
But, considering the import of the term education, to say this 
is perhaps no more than saying in other words what has been 
said already. 

Use of the pre- 43 . These circumstances, all or many of them, will need 
ceding observa- attended to as often as upon any occasion any account 

is taken of any quantity of pain or pleasure, as resulting from 
anv cause. Has any person sustained an injury? they will need 
to be considered in estimating the mis( 

Is satisfaction to be made to him? they will need to be 
attended to in adjusting the quantum of that sadsftction. 
Is the injurer to be punished? they will need to be attended 
to in estimating the force of the impressiori that will be made 
on him by any given punishment. 

How far the 44 . It is to be observed, that though they seem all of them, 

drcumsUmcfs in on some account or other, to merit a place in the catalog 

ETniT ^ dicy arc not all of equal use in practice. Different articles 
account. among them are ap^cable to different causes. Of those 

that may influence the effect of the same exciting cause, some 
apply indiscriminately to whole classes of penons together; 
being applicable to all, without any remarkable diflerence in 
degree: these may be directly and pretty fully provided for by 
the legislator. This is the case, for instance, with the primapr 
circumstances of bodily imperfection, and insanity: wth me 
secondary circumstance of sex: perhaps vdth that of at 
any rate with diose of rank, of climate, of line^e, and of 
religious profession. Others, however they may apgy to 
whole classes of persons, yet in their applitanon to different 
individuals are susceptible of perhaps an md^te van^ of 
deerees These cannot be fully provided for by the legisbtor, 
bufas ie existence of them, in every sort of W is capableof 
being ascertained, and the degree m which they place is 
capable of being measured, provision may be made for to 
bv the iudge, or other executive magistrate, to whom m 
several individuak that happen to be concerned may 
known. This is the case, i. With the circumstance of h(^ 
1. In some sort with that of strength. 3. Scarcely with that o 
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hardiness: still less with those of quantity and quality oi 
knowledge, strength of intellectual powers, firmness or steadi¬ 
ness of mind; except in as far as a man’s condition, in respect 
of those circumstances, may be indicated by the secon ary 
circumstances of sex, age, or rank: hardly with that of bent of 
inclination, except in as far as that latent arcumstance is 
indicated by the more manifest one of habitual occupations; 
hardly with that of a man’s moral sensibiUty or biases, 
in as far as they may be indicated by his sex, age, rank, and 
education: not at all with his reUgious sensibihty and religion 
biases, except in as far as they may be indicated by the 
rehgious profession he belongs to: not at all with the quantity 
or quality of his sympathetic or antipathetic sensibihties, 
except in as f^r as they may be presumed from his sex, age, 
rank, education, lineage, or religious profession. It is the 
however, with his habitual occupations, with his 
pecuniary circumstances, and with his connexions in the way 
of sympathy. Of others, again, either the existence cannot 
be ascertained, or the degree cannot be measured. These, 
therefore, cannot be taken into account, either by the legislator 
or the executive magistrate. Accordingly, they would have 
no ^laim to bc taken notice of, were it not for those secondary 
circumstances by which they are indicated, and whose mfluence 
could not well be understood without them. W^hat these are 


has been already mentioned. 

45 . It ba<; already been observed, that difierent articles in 
this list of circumstances apply to different exciting causes: the 
circumstance of bodily strength, for instance, has scarcely any 
influence of itself (whatever it may have in a roundabout 
way, and by accident) on the effect of an incident which 
shotdd increase or diminish the quantum of a man’s property. 
It remains to be considered, what the exciting causes are with 
which the legislator has to do. These may, by some accident 
or other, be any whatsoever: but those which he has prin¬ 
cipally to do, are those of the painful or afflictive kind. With 
pl^urable ones he has little to do, except now and then by 
accident: the reasons of which may be easily enough per¬ 
ceived, at the same time that it would take up too much room 
to unfold them here. The exciting causes with which he has 
principally to do, are, on the one hand, the mischievous ac ts, 
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jss to prevent; on the other hand, die 
terror of which it is his endeavour to 


prevent the 


n. Now of these two sets of exciting causes, die 
; of his production: being produced pardy by his 
appointment, pardy in conformity to his general 
appomtment, ’ • « - 

' ■' :judge, it bnecessary 

vould know what it b they are doing when they arc 
ig p unishm ent) to have an eye to all these drcunir 
For the legblator, lest. 


stances 


eamng to ap 



certain 
put them- 

to 
he 



quantity of punbhment 

selves in a given predicament, he should unawares 
some of those persons much more or much less 
himself intended: for the judge, lest, in applying to a 
particular person a particular measure of punbhment, he 
should apply much more or much less than was intended, 
perhaps by himself, and at any rate by the legislator. They 
ought each of them, therefore, to have before hun, on the one 
hand, a Hst of the several circumstances by which sensibility 
may be influenced; on the other hand, a Ibt of the severd 
species and degrees of punbhment which they purpose to 
Tnalcp use of: and then, by making a comparison between the 
two, to form a detailed estimate of the influence of each of the 
circumstances in question, upon the effect of eadi species and 
degree of punishment. 

There are two plans or orders of dbtribution, dther of 
which might be pursued in the drawi^ up thb estimate. 
The one b to make the name of the circumstance take the 
lead, and imder it to represent the difierent influences it 
exerts over the effects of the several modes of punishmait: 
the other b to make the name of the pu n i shm ent take ^ 
lead, and under it to represent the different influences which 
are exerted over the effects of it by the several Mcmnstan^ 
above mentioned. Now of these two sorts of obj^, the 
punbhment b that to which the intention of the legator is 
directed in the first instance. Thb b of hb own cr^tion, :md 
wfll be whatsoever he thinks fit to make it: the influencing 

circumstance exbts independently of him, and b w^ it b 
whether he will or no. What he has occation to do is to 
establbh a certain species and degree of punbhment: and it is 
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only with reference to that punishment t^t he has occasion 
to make any inquiry concerning any of the or^tances 
here in question. The latter of the two plam therefore is 
that which appears by ^ the most useful and commodiou^ 

But nHtbfT upon the one nor the other plan can any such 

estimate he delivered here.^ ,. ,. , . , i ■ 

46. Of the several circumstances contained in this ca^ogue, 

it may be of use to give some sort of anal'y'tic view, m order influeru 

that it may be the more easily discovered if any which ought wg sensibility. 

to have been inserted are omitted; and that, wuth regard to 
__1«C ll“ tniiv he ^een how thev diner and 


agree 


first place, they may be disti^uished 
<Jary: those may be termed primary, \s 
telv of themselves; those secondary 


diis 


not but by the medium of the former. Tc 
belong the circumstances of sex, age, station in me, cuuuiuuu, 

lineage, government, and religious profession: the 
rest are primary. These again are either conitutc or cidvtntitious. 
those which are connate, are radical frame of body and radical 
frame of "^md. Those which are adventitious, are either 
pcTsofuil, or cxtcTtor. The personal, again, concern either a 
man’s dispositions, or his aUiotis. Those which concern his 
dispositions, concern either his body or his mind. Those which 
concern his body are health, strength, hardiness, and bodily 
imperfection. Those which concern his mind, again, concern 
either his undersUtnding or his ejections. To the former head 
belong the circumstances of quantity and quahty of know¬ 
ledge. strength of understanding, and insamty. To the latter 
belonn the circumstances of firmness of mind, steadiness, bent 


1 TTiisis far fp^TTi bcing a Yisionary proposal, not reducible to practice, 
I speak from experience, having actually drawn up such an estimate, Aough 
upon the least commodious of the two plans, and before the several circum¬ 
stances in question had been reduced to the precise number and order in which 
they are here enumerated. This is a part of the matter destined for another 
wodr. See Chap* xiiL [Cases unmeet], par. 2. Note, Tliere are some of these 
circuinstances liat bestow particular denominations on the persons they 
relate to: thus, from the circumstance of bodily imperfections, persons arc 
denominated, dumb, blind, and so fordi! from the circumstance of 
insanity, idiots, and maniacs; from the circumstance of age, infants: for all 
whidi dasses of persons particular provision is made in the Code, See B. I. 
tit [Exemptions]. Persons thus diiinguished will form so many arodes in 
the catalogus personamm privilegiatarum. See Appendix dt [Composidon]. 
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of inclination, moral sensibility, moral biases, religious 
sensibility, religious biases, sympathetic sensibility, sympa¬ 
thetic biases, antipathetic sensibility, and antipathetic biases. 
Those which regard his actions, are his habitual occupations. 
Those which are exterior to him, regard either the things 
or the persons which he is concerned with; under the former 
head come his pecuniary circumstances;^ under the latter, 
his connexions in the way of sympathy and antipathy. 

Afulytical uiew ^ As to man’s pecuniary circumstances, the causes on which those drcum- 
of the consti^ stances depend, do not come all of them under the same class. The absolute 
tuent artUles in quantum of a man’s property docs indeed come under the same dass with his 
a man*s pecu~ pecuniary circumstances in general: so does the profit he makes from the 
niary aVeum- occupation which furnishes him with the means of livelihood. But the 
stances, occupation itself concerns his own person, and comes under the same head as 

his habitual amusements: as likewise his habits of expense: his connexions in 
the ways of profit and of burthen, under the same head as his connexions 
in the way of sympathy: and the circumstances of his present demand for 
money, and strengA of expectation, come under the head of those circum¬ 
stances relative to his person which regard his afiections. 
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OF HUMAN ACTIONS IN GENERAL 

business of government is to promote die happing 
icn' bv punishinc and rewarding. That part ot its •„ 
vhich consists in punishing, is more parncularly 
me suujct of penal law. In proportion as an act ten^ to ^-7 
disturb that happiness, in proportion as the tendency; ot it is 
pernicious, 'wdll be the demand' it aeato for punishment. 

What happiness consists of we have already seen: enjo^mient 

of pleasures, security from pains. 

2 The general tenaenq- of an act is mote or 1« permaom, 

^ccordin^ to the sum totsl of its consccjueiices, t 1 by Us const- 

ing to the difference bet^s een the sum of such as are good, and 

the sum of such as are evil. „ , r j 

3. It is to be obsers’ed, that here, as well as henceforward, ^ 
wherever consequences are spoken of, such only are rneant^ ^ ^ 
as are material. Of the consequences of any act, the multitude regarded. 
and variety must needs be infimte: but such of them onl) as 

arc material are worth regarding. Now among the con¬ 
sequences of an act, be they what they may, such only, by 
<mc who views them in the capacity of a legislator, can be 
said to be material,^ as either consist of pain or pleasure, or 
have an influence in the production of pain ot pleasure. 

4. It is also to be obser\^ed, that into the account of the These depend 

consequences of the act, are to be taken not S' 
might have ensued, were intention out of the q 
such also as depend upon the connexion there ma\ 
these first-mentioned consequences and the intt 
connexion there is between the intention and 


intendan 


certam 


1 Or of impcruaice. 

* In ccftsin die coosetjucnces of ao ict niiy be niitcnjl by serving 
as evidences indicating the existence of some other material 6ct, which is 
e v e n antecedent to die act of which they arc Ac consequences. but even here, 
they ate material only because, in virtue of such Aeir evidentiary quaHtj, 
diey have an influence, at a subsequent period of time, in die produedon of 
pain and pleasure: for example, by serving as grounds for conviction, and 
thence for punishment. See tit. [Simple Falsdioodis], I'crhi [material]. 
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sequences is, as we shall see hereafter,* a means of producing 
other consequence. In this Ue the difference betw^ 
rational agency and irrational. 

^^ intmtion, wth regard to the consequences of 
upon the under- ^ depend upon two things: i. The state of the will 

standing as the ot intention, with repect to the act itself. And, 2, The state 

• of the understanding, or perceptive ftcultie, with regard to 

• .1 * 1_ T 1 it is, or may appear to be, Scom- 

pamed Now with respect to t^ese circumstances, the 

^ acuity is susceptible of three states: consQousness 
unconsdousness, and fklse consciousness. Consciousness,’ 
w hen the party beheves precisely those circumstances, and 
no others, to subsist, which really do subsist: unconsciousness, 
w hm he fails of perceiving certain circumstances to subsist, 
wMch, however, do subsist: false consciousness, when he 

believes or imagines certain circumstances to subsist, which in 
truth do not subsist* 

to "fSlS ^ therefore, which is examined with 

The act. ^ view to punishment, there are four articles to be considered: 
2. The anutit- 1* The flft itself, w'hich is done. 2. The circuntstattccs in wdiich 

it is done. 5. The intetitionality that may have arr/Mnponinl 
it. 4. The consciousness, unconsciousness, or false conscious¬ 
ness, that may have accompanied it. 

What regards the act and the circumstances will be the 
subject of the present chapter: what regards intention and 
consciousness, that of the two succeeding. 

6 ^ ^ other articles on w?hich the general 

' aupost- qP ^ depends: and on Aat, as w ell as on odier 

accounts, the demand w’hich it creates for punishmenL These 
arc, 1. The particular motive or motives which gave birth to 
it. 2. The general disposition which it indicates. These artides 
will be the subject of two other chapters. 

8. Acts may be distinguished in several ways, for several 
purposes. 

They may be distinguished, in the first place, into positive 
and negative. By positive are meant such as consist in motion 
or exertion: by negative, such as consist in keeping at rest; 
that is, in forbearing to move or exert one’s self in such and 
such circumstances. Thus, to strike is a positive act: not to 

^ See B. L dc* [Exempdoos] and dc. [Extentudons]. 


3. Thf 

Ocnality, 

4. The 
sdo%ksnes$. 




Aets pcsitivt 
and negativt. 
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Strike on a certain occasion, a negative one. Positive acts are 

styled also acts of commission; negative, acts of omission or 
forbearance.^ 

9 . Such acts, again, as are negative, may either be absolutely ^ 

so, or felatively: absolutely, when thev import the negation of^^ ^ ^ 

all poative agency whatsoever: for insLe. not fo striked" 

' rcl^ri' cly, when they import the negation of such or 
such a particular mode of agenc)'; for instance, not to strike 
such a person or such a thing, or in such a direction. 

10 ; It is to be obsemd, that the nature of the act, whether acts 
p^nve or negative, is not to be determined immediately by ^ 
the form of die Jiscourte made use of to express it. An 
wmch IS positive in its nature may be clukracterized bv a vena.' 
negative expression: thus, not to be at rest, is as much as to 
say to move. So an act, which is negative in its nature, 

^y be characterized by a positive expression: thus, to 
or or ottut to bring food to a person in certain circum¬ 
stances, IS Mgnified by the single and positive term to starve. 

• ^ “e second place, acts may be distinguished into Acts external 
ex at mtemal. By external, are meant corporal acts • 

^ of the body : by internal, mental acts; acts of the mind.’ 

Ito, to strike IS an external or exterior^ aa: to intend to 
strike, an mtemal or interior one. 

of two: An ^JO- 

external acts, which are no ways material, nor attended with 
any consequences, any fkrther than as they serve to express 

whole iSTnS 

re^ to thdr consequSccs. To the 

given to the word^ it may be * 1 '' signification here 

.F. '-yn^irac>, tor instance, may be as nerfectl v rh a a. 11 . 

joiningmit. In the next nlace. thatL«, aJu v ^ ** ^ 

and not only as likely, but as fiU to cafl folXLt^ri“^f 

which at any rate must be punished in a rprf youriwt paying it is an aa 

to^think of pacing it or not nianner, whether you happened 

* An exterior aa is also caUed by lawyers o^ert. 
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the existence of internal ones. To speak to another to strike, 
to 'vsTite to him to strike, to make signs to him t© strike, are 
all so many acts of discourse. 

J 

13 . Third, Acts that are external may be distinguished into 
n^ansitive and intratisitive. Acts may be called transitive, when 
the motion is communicated from the person of the ag en t to 
some foreign body: that is, to such a foreign body on whiidi 
the effects of it are considered as being material ; as where a man 
runs against you, or throws water in your face. Acts may be 
called intransitive, when the motion is communicated to no 
other body, on which the effects of it are regarded as matprial 
than some part of the same person in whom it originated; as 
where a man runs, or washes himself.' 

A tTjnsitivt eA, 14 . An aa of the transitive kind may be said to be in its 
iu commence- ccmmaucmcnt, or in the first stage of its progress, while die 

termtna- r \ ii 

motion IS confaned to the person ot the agent, and has not yet 
been communicated to any foreign body, on which the effects 
of it can be material It may be said to be in its termination, ot 
to be in the last stage of its progress, as soon as the motion ot 
impulse has been communicated to some such foreign bcxly. 
It may be said to be in the middle or intermediate stage ot 
stages of its progress, while the motion, having passed from 
the person of the agent, has not yet been communicated to 
anv such foreign bcidy. Thus, as soon as a man has lifted up 
his hand to strike, the act he performs in striking you is in its 
commencement; as soon as his hand has reached you, it is 
in its termination. If the art be the motion of a body which 
is separated from the person of the agent before it readies 
the object, it may be said, during that interval, to be in its 
intermediate progress,* or in £radu mediativoi as in die case 
where a man throws a stone or frres a bullet at you- 

» The disdnetioa is well known to the Uctct gr amm a ri a n s: it is wiA Am 
mdeed that it took its rise; though bv Acm it has been ap[Aed rate to Ac 
names than to the things Aemselves. To verbs, signifymg ^tivc ^ 
as here described, the> have given Ae name of transitive verbs: those s^^iilic»- 
Qvc of intransitive acts Aey have termed mtransitive. These to are 
^uentlv called neuUr; Aat is, neither active nor passive, pe appellaooo 

seems improper: since,instead of Aeir being Aey w 

To the class of aco that are here termed mtransiovc, bdoi^A^ wlaa 

constitute tlw 3rd class in the 5>-$tcm of offences. See Ch^ [Divisionl and 

B. I. nt, (Self regarding Offences], 

* Or w la migraiion, or in transitu. 


DistincSicn 
between sransi- 
oW acts and 
uUTonsitivt^ 
rtccgmztd by 
frammarims^ 
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15. An act of die wtransitive kind may be said to be in its tntrjnntn e 

commencement, when the morion or impulse is as yet con- 
jfined to the member or organ in which it originated; and has terminadoft. 
not yet been communicated to any member or organ that is 
distinguishable from the former. It may be said to be in its 
termination, as soon as it has been applied to any other part 
of the person. Thus, where a man poisons himself, 
while he is lifong up the poison to his mouth, the act is in its 
commencement: as soon as it has reached his bps, it is in its 
termination.^ 

16. In the third place, acts may be distinguished into tran- Aas tna^ent 
sktit and continued. Thus, to strike is a transient act: to lean, 

a continued one. To bu>', a transient act; to keep in one’s 
possession, a continued one. 

17. In stricmess of speech there is a difference between a pifferaue 
continued art and a repetition of acts. It is a repcririon of acts, 
when there are intervals filled up by acts of different natures; rrpciticn cf 
a continued act, when there are no such intervals. Thus, to 

lean, is one continued act: to keep st riking , a reperirion of acts. 

18. There is a difference, again, between a repetition ofDiferma 
acts, and a hahit or practice. The term repetition of acts may 

be employed, let the acts in question be separated by ever such a /uii/. 
short intervals, and let the sum total of them occupy ever so 
short a space of time. The term habit is not employed but 
when the acts in question are supposed to be separated by 
long-continued intervals, and the sum total of them to occupy 
a considerable space of rime. It is not (for instance) the drink¬ 
ing ever so many times, nor ever so much at a rime, in the 
course of the same sitting, that \sill constitute a habit of 
iiinkenness: it is necessary that such sittings themselves be 
frequently repeated. Every habit is a reperirion of acts; or, 
to speak more strictly, when a man has frequently repeated 
such and sudi acts afrrt considerable intervals, he is said to 
have persevered in or contracted a habit: but evers' reperirion 
of acts is not a babit* 


^ These distmctions will be referred to in the next chapter: Chap. viiL 
[btenrionality]; and applied to practice in B. L tit [Ertcnuadons]. 

* A habit, it should seem, can hanlly in stricmess be termed an agzrtgace 
of acts: acts being a sort of real archetypal entides, and habits a kind of fictitious 

entities or imaginary beings, supposed to be consdcuced by, or to result as it 
were out the former. 

N 
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19. Fourth, acts may be distinguished into indivisible and 
divisible. Indivisible acts are merdy imaginary: they may be 
easily conceived, but can never be known to be exemplified. 
Sudi as are divisible may be so, with regard either to ma ster 
or to motion. An act indivisible with regard to matter, is the 
motion or rest of one single atom of matter. An act indivisible, 
widi regard to motion, is the motion of any body, fi^om one 
single atom of space to the next to it. 

Fifih, acts may be distinguished into simple and complex: 
simple, such as the act of striking, the act of leaning, or the act 
of drinking, above instanced: complex, consisting each of a 
multitude of simple acts, which, though numerous and hetero¬ 
geneous, derive a sort of unity firom the relation they bear 
to some common design or end; such as the act of giv ing a 
dinner, the act of maintaining a duld, the act of eAihi ting 
a triumph, the act of bearing arms, die act of holding a court, 
and so forth. 

20. It has been every now and then made a question, what 
it is in such a case that constitutes one act; where one act has 
ended, and another act has begtm; whether what has happened 
has been one act or many.^ These questions, it is now evident, 
may firequendy be answered, with equal propriety, in opposite 
ways: and if there be any occasion on which they can be 
answered only in one way, the answer will depend upon the 
nature of the occasion, and the pt^ose for wHch the question 
is proposed. A man is wounded in two fingers at one stroke— 
Is it one wound or several? A man is beaten at 12 o dock, 
and again at 8 minutes after 1 2 —Is it one beating or several? 
You beat one man, and instandy in the same breath you beat 
another—^Is this one beating or several? In any of these cases 
it may be one, perhaps, as to some purposes, and several as to 
others. These examples are given, that men may be aware 
of the ambiguity of language: and neither harass dieinselves 
with unsolvable doubts, nor one another with interminable 

21. So much with regard to acts considered in thc^elves: 
we come now to speak of the circumstances wih which they 
may have been accompanied. These must necessarily be taken 

» Distinctions like these come frequently in question in the couise of Pio- 
cedure. 
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into the account before any thing can be determined relative 
to the consequences. What the consequences of an act may be 
upon the whole can never otherwise be ascertained: it can 
never be known whether it is beneficial, or indifferent, or 
mischievous. In some circumstances even to kill a man may 
be a beneficial act: in othen, to set food before him may be a 
pernicious one. 

22. Now the circumstances of an act, are, what? Any 
objects^ whatsoever. Take any act whatsoever, there is nothing 
in the nature of thing s that excludes any imaginable object 
from being a circumstance to it. Any given object may be a 
circumstance to any other.* 

23. We have already had occasion to make mention ioi Cira4mstaiKes 
a moment of the conseauences of an act: these were distin-, 

. , , . • 1 ^ 1 • • 1 T 1-1 mmJ/enal. 

guisned mto matenal and immatenal. in like maimer may 
the circumstances of it be distinguished. Now materiality is a 
relative term: apphed to the consequences of an act, it bore 
relation to pain and pleasure: apphed to the circumstances, it 
bears relation to the consequences. A circumstance may be 
said to be material, when it bears a visible relation in point of 
causahty to the consequences: immaterial, when it bears no 
such visible relation. 

24. The consequences of an act are events.® A circumstance A drcumstann 

.may be related to an event in point of causahtv in any one of ^ related 

r T..1- r • ■'i- - to an event tit 

tour ways: i. In the way of causation or production, a. In point of causal 
the way of derivation. 5 • hi the way of collateral connexion, /f"'’ 

4 . In the way of conjunct influence. It may be said to be 

11 1 r . /.,I- Produetton. 

related to the event m the way of causation, when it is of the 2 . Derivation. 
number of those that contribute to die production of such 3- Collateral 
event: in the way of derivation, when it is of the number of^ 
the events to the production of which that in question has/ 


Comexion. 

wict in- 


^ Or entities. See B, H. tit (Evidence]. § [Facts], 

The etymology of the word circumstance is perfectly characteristic of its 
import: dreum sianda^ things standing round: objects standing round a given 
object, I forget what mathematidan it was that defined God to be a drcle, 
of which the centre is every where, but the drcumference no where. In like 
nunn^ the field of circumstances, belonging to any act, may be defined a circle, 
of which the circumference is no where, but of which the act in question is 
Ae centre. Now Aen, as any act may, for Ae purpose of discourse, be con¬ 
sidered as a centre, any oAer act or object whatsoever may be considered as of 
Ae number of Aose that are standing round it, 

^ See B. JI. tit. [Evidence], § [Facts]. 
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been contributory: in the way of collateral connexion, where 
the circumstance in question, and die event in question, with¬ 
out being either of diem instrumental in the producdon of 
the other, are related, each of them, to some common object, 
which has been concerned in the production of them both: in 
the way of coiqimct influence, when, whether related in any 
other way or not, tjiey have both of them concurred in the 
production of some common consequence. 

25. An example may be of use. In the year 1628 , Vilhen, 

^Duke of Buckingham, &vourite and minister of Charles I. of 
England, received a woimd and died. The man who gave it 
him was one Felton, who, exasperated at the mal-administra- 
tion of which that minis ter was accused, went down &om 
London to Portsmouth, where Buckir^ham happened dien 
to be, m ade his way into his anti-chamber, and finding him 
busily engaged in conversation with a number of people 
round him, got dose to him, drew a knife and stabbed him. 
In the effort, the assassin’s hat fell off, whidi was found soon 
after, and, upon searching him, the bloody knife. In the 
crovm of the hat ivere found scraps of papers, widi sen t e n ces 
expressive of the purpose he was come upon. Here dien, 
suppose the event m question is the "wound received by 
'Rnp kingbi^in * Felton s dra'wnng out his knife, his 1 uaking his 
way into the chamber, his going down to Portsmouth, his 
conceiving an indignation at the idea of Buckingham’s 
administration, that administration itself Charles’s appointing 
such a minister, and so on, higher and higher without end, 
are so many circumstances, related to the event of Bucking¬ 
ham’s receiving the wound, in the way of causation or pro- 
• duction: the bloodiness of the knife, a circumstance related to 
the same event in the way of derivation: the ^ding of the 
hat upon the ground, the ^dmg the sentences in the hal^ and 
the writing them, so many circumstances related to it in the 
way of collateral connexion: and the situation and conversa¬ 
tions of the people about Buckingham, were drcumstances 
Xd to J dLostances of Felton’s mJdng ^ way 
the room, going down to Portsmouth, and so fort^ m tte 
way of conjunct influence; inasmuch as they conmbuted m 
common to the event of Buckingham’s receiving the wound, 
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by preventing him from putting himself upon his guard upon 

the fint appearance of the intruder.^ 

26. These several relations do not all of them attach upon 

an event with equal certainty. In the first place, it is plain, 
indeed, that every event must have some circumstance or related to it in 
other, and in truth, an indefinite multitude of circumstances, 
related to it in the way of production; it must of course have 
a still greater multitude of circumstances related to it in the 
way of collateral connexion. But it does not appear necessai^' 
that every event should have circumstances related to it in 
the way of derivation; nor therefore that it should have any 
related to it in the way of conjimct influence. But of the 
circumstances of all kinds which actually do attach upon an 
event, it is only a very small number that can be discovered 
by the utmost exertion of the human faculties; it is a still 
smaller number that ever actually do attract our notice; 
when occasion happens, more or fewer of them will be 
discovered by a man in proportion to the strength, partly of 
his intellectu^ powers, panly of his inclination.^ It appears 

^ The division may be farther illustrated and confirmed by the more simple 
and particular case of animal generation. To production corresponds paternity: 
to derivation, filiations to collateral connexion, collateral consanguinity: to 

conjunct influence, marriage and copulation. 

If necessary, it might be again illustrated by the material image of a chain, 
such as that wWch, according to the ingenious fiction of the ancients, is attached 
to the throne of Jupiter. A section of this chain should then be exhibited by 
way of specimen, in the manner of the diagram of a pedigree. Such a figure 
I should accordingly have exhibited, had it not been for the apprehension 
that an exhibition of this sort, while it made the subject a small matter clearer 
to one man out of a hundred, might, like the mathematical formularies we 
see sometimes employed for the like purpose, make it more obscure and for¬ 
midable for the odier ninety-nine. 

* The more remote a connexion of this sort is, of course the more obscure. 

It will often happen that a connexion, the idea of which would at first sight 
appear extravagant and absurd, shall be rendered highly probable, and indeed 
indisputable, merely by the suggestion of a few intermediate circumstances. 

At Rome, 390 yean before the Christian xra, a goose sets up a cackling: 
two thousand yean afterwards a king of France is murdered- To consider 
these two events, and nothing more, what can appear more extravagant 
than the notion that the former of them should have had any influence on the 
production of the latter? Fill up the gap, bring to mind a few intermediate 
circumstances, and nothing can appear more probable. It was the cackling of 
a parcel of geese, at the time the Gauls had surprised the Capitol, that saved 
the Roman commonwealth: had it not been for the ascendancy that common¬ 
wealth acquired afterwards over most of the nations of Europe, amongst 
othen over France, the Christian religion, humanly speaking, could not have 
established itself in the manner it did in that country. Grant then, that such a 
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therefore that the multitude and description of such of Ac 
circumstances belonging to an act, as may appear to be 
material, will be determined by two considerations: i. By 
Ae nature of things Aemselves. a. By Ae strengA or weak¬ 
ness of Ae faculties of Aose who happen to consider Apht i 
27. Thus muA it seemed necessary to premise in general 
concerning acts, and Aeir circumstances, previously to Ae 
consideration of Ae particular sorts of acts wiA Aeir par¬ 
ticular circumstances, wiA which we shall have to do in Ac 
body of Ae work. An act of some sort or o Aer is necessarily 
included in Ac notion of every ofience. TogeAer wiA this 
act, under Ae notion of Ae same offence, are included certain 
circumstances: which circumstances enter into Ac essoice of 
Ae offence, contribute by Aeir conjunct influence to Ae 
production of its consequences, and in conjunction wiA Ac 
act are brought into view by Ae name by which it stands 
distinguished. These we shall have occasion to distmnuiA 
hereafter by Ae name of criminative circumstances.^ OAer 
circumstances again entering into combination wiA Ae act 
and Ae former set of circumstances, are productive of still 
farAer consequences. These adAtional consequences, if Aey 
are of Ae beneficial kind, bestow, according to Ae value Aey 
bear in that capacity, upon Ae drcumstances to whiA they 
owe Aeir birth Ae appellation of exculpativ^ or extenuative 
circumstances^: if of Ae misAievous kind , Aey bestow on 
Aem Ae appellation of aggravative circumstances.* Of all 
Aese different sets of circumstances, Ae criminative are 
connected wiA Ae consequences of Ae original offraice, in 
Ae w'ay of production; wiA Ae act, and -wiA one anoAer, in 
Ae way of conjunct influence: Ae consequences of Ae oi^jnal 
offence wiA Aem, and wiA Ae act respectively, in Ae way of 
derivation: Ae consequences of Ae modified ©fence, wiA 
Ae criminative, exculpative, and extenuative drcumstances 
respectively, in Ae way also of derivation: Aese different sets 
of circumstances, wiA Ae consequences of Ae modified 9sX 
or offence, in Ae way of production: and wtiA one anoAer (in 

man as Henry IV. would have existed, no man, however, would have ^ 
those morives, by which Ravaillac. misled by a miscinevous nouon concerning 
the dictates of that religion, was prompted to a ssa s si n ate hi^ 

» See B. L tit. [Grim. cHcumstancesJ. * See B. L ttt. 

* Sec B. I. tit. fExtcmiadons]. * See B. L ot. [Aggtavatioiisj. 
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respect of the consequences of the modified act or offence) 
in the way of conjunct influence. Lastly, whatever circum¬ 
stances ran be Seen to be connected with the consequences of 
the offence, whether direcdy in the way of derivation, or 
obhquely in the way of collateral affimty (to wit, in ^'irtue of 
its being connected, in the way of derivation, v»dth some of 
the circumstances with which they stand connected in the 
same manner) bear a tnaterial relation to the offence in the 
way of evidence, they may accordingly be styled evidentiary 
circumstances, and may become of use, by being held forth 
upon occasion as so many proofs, indications, or evidences of 
its having been committed.^ 


1 See B. L tit. [Accessory Oflfences] and B. II. tit. [Es’idence]. 

It is evident that this analysis is equally applicable to incidents of a purely 
physical nattire, as to those in which moral agency is concerned. If therefore 
it be just and useful here, it might be found not impossible, perhaps, to find 
some use for it in natural philosophy. , 





CHAPTER VIII 


OF INTENTIONALITY 


I . So much with regard to the two first of the articles upon 
which the evil tendency of an action may depend; viz., the act 
Itself, and the general assemblage of the circumstances widi 
which it may have been accompanied. We come now to 

consider the w^ays in which the particular circumstance of 
intention may be concerned in it. 

2. Pint, then, the intention or will may regard either of two 
objects: i. The act itself: or, 2 . Its consequences. Of these 
objects, that which the intention regards may be styled 
intentional. If it regards the act, then the act may be said to be 
intentional:^ if the consequences, so then also may the con¬ 
sequences. If it regards both the act and consequences, the 
whole action may be said to be intentional. Whichever of 
those articles is not the object of the intention, may of course 
be said to be unintentional. 

3. The act may very easily be intentional without the con^ 
sequences; and often is so. Thus, you may intend to touch a 
man without intending to hurt him: and yet, as the con¬ 
sequences turn out, you may chance to hurt him. 

4. The consequences of an act may also be intentional, 
without the act’s being intentional throughout; that is, with¬ 
out its being intentional in every stage of it: but this is not so 


^ On this occasion the words voluntary and involuntary are oonunooly 
employed. These, however, I purposely abstain from, on account of die 
extreme ambiguity of their signification. By a voluntary act is meant some¬ 
times, any act, in the performance of which the will has had any concern 
at all; in this sense it is synonymous to intentional: sometiines such acts only, 
in the production of which the vnU has been determined by motives not of a 
painful nature; in this sense it is synonymous to unconstrained, or uncoerted: 
sometimes such acts only, in the production of which the will has been deter* 
mined by motives, which, whether of the pleasurable or painful kind, occurred 
to a man himself^ ^Tthout being suggested by anybody else; in this sense it is 
synonymous to spontaneous. The sense of the word involuntary docs not corres¬ 
pond completely to that of the word voluntary. Involuntary is used in oppo* 
sidon to intcnrional; and to unconstrained: but not to spontaneous. It might be 
of use to confine the dgnificarion of the words voluntary and involuntary to 
one single and very narrow case, which will be mendoned in the next note. 
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frequent a case as the former. You intend to hurt a man, 
suppose, by running against him, and pus hing him down: 
and you run towards him accordingly: but a second man 
coming in on a sudden between you and the first man, 
before you can stop yourself, you run against the second man, 
and by him push down the first. 

5. But the consequences of an act caimot be intentional,iwVii- 
without the act’s being itself intentional in at least the first ^ 
stage. If the act be not intentional in the first stage, it is no 
act of yours: there is accordingly no intention on your part 
to produce the consequences: that is to say, the individual 
consequences. All there can have been on your part is a distant 
intention to produce other consequences, of the same nature, 
by some act of yours, at a future time: or else, without any 
intention, a bare wish to see such event take place. The second 
man, suppose, runs of his own accord against the first, and 
pushes Inm down. You had intentions of doing a thing of 
the same nature: viz., Torun against him, and push him down 
yourself; but you had done no thing in pursuance of those 
intentions: the individual consequences therefore of the act, 
which the second man performed in pushing down the fint, 
cannot be said to have been on your part int ent ional t 


1 To ^dcr the analysis here given of the posable states of the mind mAnad minten- 
point of intentionality absolutely complete, it must be pushed to such a farther tiorud in its first 
degree of minuteness, as to some eyes will be apt to appear trifling. On this sta?e, may be so 
account it seemed advisable to discard what follows, h'om the text to a place uHth resped to, 

where any one who thinks proper may pass by it An aa of the body, when 1. Quantity oj 

of die positiv e kind, is a motion: now in motion there are always three articles matter moved^ 
to considered: 1. The quantity of matter that moves: 2. The direction m 2. Direction; 
which it moves, and, 3. The veloQty with whidi it moves. Correspondent 3. Velocity, 
to diese diree articles, are so many modes of intendonalit^*, with regard to an 
act, considered as being only in its first stage. To be completely unintentional, 
kmust be unintentional with resp^ to every one of these three particulan. 

This is the case with those acts which alone are properlv termed involuntary : 

acts, m the performance of sshich the will has no sort of share: such as the con¬ 
traction of the heart and arteries. 

Upon ^ principle, acts that are unintentional in their first stage, may be 
distmguishcd into such as are completely unintentional, and such as are in- 
completriy unintentional, and these again may be unintentional, either in 
pomt of quanrity of matter alone, in point of direction alone, in point of 
veloaty alone, or in any two of these points together. 

T^e e^ple given further on may easily he extended to this part of the 
analysis, by any one who diinks it worth die whole. 

There seem to be occasions in whidi even these disquisitions, minute as 
mey may appear, may not be witbont their use in practice. In the case of 
homiadc, for example, and other corporal injuries, all the distinctions here 
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6 . Second. A consequence, when it is intentional, may 
either be directly so, or only obliquely. It may be said to be 
directly or line^y intentional, when the prospect of produc¬ 
ing it constituted one of the links in the rham of causes by 
which the person was determined to do the act. It may be 
said to be obliquely or collaterally intentional, when, although 
the consequence was in contemplation, and appeared likely 
to ensue in case of the act’s being performed, yet the prospect 
of producing such consequence did not constitute a link in 
the aforesaid chain. 

7. Third. An incident, which is directly intenrin nah may 
either be ultimately so, or only mediately. It may be said to be 
ultimately intentional, when it stands last of all exterior 
events in the aforesaid chain of motives; insomuch that the 
prospect of the production of such incident, could there be a 
certainty of its taking place, would be sufficient to determine 
the will, without the prospect of its produdng any other. 
It may be said to be mediately intentional, and no more, 
when there is some other incident, the prospect of producing 
which forms a subsequent link in die same chain: insomutffi 
that the prospect of producing the former would not have 
operated as a motive, but for the tendency which it seemed to 
have towards the production of the latter. 

8 . Fourth. When an incident is directly intmtional, it may 
either be exclusively so, or inexclusively. It may be said to be 
exclusively intentional, when no other but that very individual 
incident would have answered the purpose, insomuch that 
no other incident had any share in determining the will to 
the act in question. It may be said to have been inex- 
clusively' intentional, when ffiere was some other incident, 
the prospect of which was acting upon the will at the same 
time. I 


may occur, and in die course of trial may, for some purpose or other, 
require to be brought to mind, and made the sul^ect of discourse. What 
contribute to render die mention of them pardonable, is die use that mig^ 
possibly be made of them in natural philosophy. In die hands of an expert 
metaphysician, these, together with the forgoing diapter on hun^ acqons, 
and die section on licts in general, in ddc Evidence of the B<wk ofProce ame, 
mighr, peihaps. be made to contribute sonnwdiing towards an exhaustive 

analysis of the possible varieties of m ccfa a ni ral invendons. 

* Or concurrendy. 
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When disjunct 
fiVefy, it may be 
with or without 
pr^erertce. 


Example, 


9. Fifth, when an incident is inexclusively intentional, it »'«- 
may be either w/ijunctively so, d/^unctively, or indiscriminately. 

. It may be said to be conjunctively intentional with regard to disjunctively, ot 
such other incident, when the intention is to produce both; indiscrimmately 

disjunctively, when the intention is to produce either the one 
or the other indifferently, but not both: indiscriminately, 
when the intention is indifferently to produce either the one 
or the other, or both, as it may happen. 

10. Sixth. When two incidents are disjunctively inten¬ 
tional, they may be so with or without preference. They may 
be said to be so with preference, when the intention is, that 
one of them in particular should happen rather than the 
other: without preference, when the intention is equally 
fulfilled, whichever of them happens.^ 

11. One example will make all this clear. William II, 
king of England, being out a stag-hunting, received from Sir 
Walter Tyrrel a wound, of which he died.* Let us take this 
case, and diversify it with a variety of suppositions, correspon¬ 
dent to die distinctions just laid down. 

1. First then, Tyrrel did not so much as entertain a thought 
of the king’s death; or, if he did, looked upon it as an event 
of which there was no danger. In either of these cases the 
incident of his killing the king was altogether unintentional. 

2 . He saw a stag running that way, and he saw the king 
riding that way at the same time: what he aimed at was to 
kill the stag: he did not wish to kill the king: at the same time 
he saw, that if he shot, it was as likely he should kill the king 
«the stag: yet for aU that he shot, and killed the kii^ accord- 
ingly. In case the incident of his killing the king was 
intentional, but obliquely so. 

5 . He killed the king on account of the hatred he bore him, 

^ "Hicre is i diHerencc^ between the esse where sn incident is altogether Difference 
inmtendonal, and diat in which, it king distinctively intentional with between an inci~ 
referoice to another, the preference is in favour of that other. In the first dent's being 
case. It IS not Ac intention of Ae party that Ae Acident A question should unintentional, 
kppen at all: A Ac latter case, Ae Atention is laAer that Ae oAer should and disjunc- 
®PP® • ®**^_*J cannot be, Aen Aat Ais A question shoAd happen raAer tively inteti- 
A^ Am neiAer AoA«L and Aat boA, at any rate, AoAd not happen. tional, when 
AU otese are disdnedons to be attended to A Ae use of Ae particle or: a the election is in 

paitide of veiy ^biguous import, and of great importance A lcgisladon./av«/r of the 
bee Append nt. [Composidon]. 0 ,^^, 

* Hume s Hist. 
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and for no other reason than the pleasure of destroying him 
In this case the accident of the king’s death was not cuily 
directly but ultimately intendonaL 

4 . He killed the king, intending fully so to do; not h>r any 
hatred he bore him, but for the s^e of plundering him when 
dead. In this case the incident of the king’s death was direcdy 
intentional, but not ultimately: it was mediately intpurirtw^ l 

5 . He intended neither more nor less than to kill the king 
He had no other aim nor wish. In this case it was exdusively 
as well as directly intentional: exclusively, to wit, with regard 
to every other material incident. 

6 . Sir Walter shot the king in the right 1^, as he was 
plucking a thorn out of it with his leh hand. His intention 
was, by shooting the arrow into his leg through his hand, to 
cripple him in both those limb s at the same time. In this case 
the incident of the kill’s being shot in the leg was intentional: 
and that conjunctivdy with another which did not happen; 
viz.f his bemg shot in the hand. 

7 . The intention of Tyrrel was to shoot the king either in 
the hand or in die leg, but not in both; and rather in the hand 
than in the leg. In this case the intention of shooting in the 
liand was disjunctively concurrent, with regard to the other 

incident, and that with preference. 

8 . His intention was to shoot the king eidier in the leg or 
the hand, whichever might happen: but not in both. In this 
c ase the intention was inexclusive, but digunctivdy so: yet 

that,' however, ■without preference. 

9 . His intention was to shoot the king either in the 1^ or 
the hand, or in both, as it might happen. In diis case the 
intention was indiscriminately concurrent, with respect to the 

tv^'o incidents. 

12. It is to be observed, that an act may be uninteitional 
in any stage or stages of it, Aough intention^ in the preceding: 
and, on the other hand, it may be intentional in any st^e or 
stages of it, and yet unintentional in the succeedn^.^ But 
whether it be intentional or no in any precedii^ stage, is 
immaterii, with respect to the consequences, so it be unm^ 
tional in the last. The only point, with respect to which it is 
material, is the proof. The more stages the act is unintentional 

» See Chap. vii. [AcdonsJ. par. 14. 
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in tJie more apparent it will commonly be, that it was 
unintentional with respect to the last. If a man, intending to 
strike you on the cheek, strikes you in the eye, and puts it 
out, it will probably be difficult for him to prove that it was 
not his intention to strike you in the eye. It will probably 
be easier, if his intention was really not to strike you, or even 
not to strike at all. 

13 . It is frequent to hear men speak of a good intention, of 
a bad intention; of the goodness and badness of a man’s inten¬ 
tion : a circtunstance on which great stress is generally laid. It 
is indeed of no small importance, when properly understood: 
but the import of it is to the last degree ambiguous and 
obscure. Strictly speaking, nothing can be said to be good or 
bad, but either in itself; which is the case only with pain or 
pleasure: or on account of its effects; which is the case only 
with things that are the causes or preventatives of pain and 
pleasure. But in a figurative and less proper way of speech, a 
filing may also be, styled good or bad, in consideration of its 
cause. Now the effects of an intention to do such or such an 
act, are the same objects which we have been speaking of under 
the appellation of its consequences: and the causes of intention 
are c^ed motives. A man’s intention then on any occasion 
may be styled good or bad with reference either to the con¬ 
sequences of the act, or with reference to his motives. If it 
be deemed good or bad in any sense, it must be either because 
it is deemed to be productive of good or of bad consequences, 
or because it is deemed to originate from a good or from a 
bad motive. But the goodness or badness of the consequences 
depend upon the circumstances. Now the circumstances are 
no objects of the intention. A man intends the act: and by his 
intmtion produces the act: but as to the circumstances, he 
does not intend them: he does not, inasmuch as they are 
circumstances of it, produce them. If by accident there be a 
few which he has been instrumental in producing, it has been 
by former intentions, directed to fom ler acts, productive 
of those circumstances as the consequences: at tne time in 
question he takes them as he finds them. Acts, with their 
consequences, are objects of the will as well as of the under¬ 
standing: circumstances, as such, are objects of the understand¬ 
ing only. All he can do with these, as such, is to know or not 
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CHAPTER DC 


OF CONSCIOUSNESS 


1. So &r with regard to the ways in which the will or m-Omnexim of 
taition may be concerned in the production of any incident: 

we come now to consider the part which the understanding or going. 
perceptive faculty may have home, with relation to such 
incident 

2. A certain act has been done, and that intentionally: that Acts advisd 

act was attended with certain circumstances: upon these cir- ; 

r amsaousiKss, 

cumstances depended certam or its consequences; and amongst what. 
the rest, all those which were of a nature purely physical. Now 
then, take any one of these circumstances, it is plain, that a 
man, at the time of doing the act from whence such conse¬ 
quences ensued, may have been either conscious, with respect 
to this circiimstance, or unconscious. In other words, he may 
either have been aware of the circumstance, or not aware: it 
may either have been present to his min d, or not present 
In the first case, the act may be said to have been an advised 
act, with respect to that circumstance: in the other case, an 
unadvised one 

3. There are two points, with regard to which an ^Unadpisedness 
may have ben advised or unadvised: i. The existence of the 
circumstance itself i. The materiality of it^ 

4. It is manifest, that with reference to the time of the act. The circum^ 
such circumstance may have been either present, past, or f 

5. An aa which is unadvised, is eidier heedless, or not heed- .An unadpisei 
less. It is termed heedless, when the case is thought to be ^ 
such, that a person of ordinary prudence,* if prompted by an 
ordinary share of benevolence, would have been likely to 

have batowed such and so much attention and reflection 
upon the material circumstances, as would have efiectually 
disposed him to prevent thomischievous inddent from taVing 

^ See Chap. vii. [Actions], par. 3. * See Chap. vi. [Sensibiliw], par. 12. 
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A mis-^dvised 
actf what. 


place: not hee^ess, when the case is not thought to he such 
as above mentioned*^ 

Again. Whe^er a man did or did not suppose die 
A mis-supposal. ^^tence ot materiality or a given circumstance, it may be 

that he did suppose the existence and materiality of some 
dro^tance, which either did not exist, or which, though 
existing, was not material. In such case the act may be said 
to be mis-advised, with respea to such imapinM dramstanrt*- 
and it may bt said, that there has 
position, or a mis-supposal in the r ase . 

The supposed ^ circumstance, the existence of which is dius 

drcwnsuuue crroneously supposed, may be m aterial either, i. In die way 
might have been of prevention: or, 2 . In that of compensation. It may be said 
W material m the way of prevention, when its effect or 

prevention or q^^^^cncy, had it existed, would have been to prevent die 
ampensatum. obnoxious consequences: in the way of compensation, when 

that effect or tendency would have been to produce other 
consequences, the benefidalness of which would have out¬ 
weighed the mischievousness of the others. 

8. It is manifest that, widi reference to the rime of the act, 
such imaginary circumstance may in either case have been 
supposed either to be present, past, or future. 

9. To return to the sample exhibited in the preceding 
chapter. 

10 . Tyrrel intended to shoot in the direction in which he 
shot; but he did not know that the king was riding so near 
that way. In this case die act Be performed in shooting, the 
act of shooting, was unadvised, with respect to the existence of 
the circumstance of the king’s being so near riding that way. 

11. He knew that the king was riding that way: but at the 
distance at which the king was, he knew not of the probability 
there was that the arrow would reach him. In this case the 
act was unadvised, with respect to the materiality of the 
circumstance. 

12. Somebody had dipped the arrow in poison, without 
Tynel’s knowing of it. In rhis case the act was unadvised, 
with respect to the existence of a past circumstance. 

13 . At the veiy instant that Tyrrel drew the bow, the kii^ 
being screened from his view by the frliage of some bushes, 

^ See B. L tit. [Extoiuadons]. 


It may have 
been supposed 
present, past, 
or Juture. 

Example, con¬ 
tinued from the 
last chapter. 
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was riding furiously, in such manner as to meet the arrow in a 
direct line: whidi circumstance was also more than Tyrrel 
knew of. In this case the act was unadvised, with respect to 

die existence of a present circumstance. 

14. The king being at a distance jBrom court, could get 
nobody to dress his wound till the next day; of which circum¬ 
stance Tyrrel was not aware. In this case the act was unadvised 
with respect to what was then z future circumstance. 

15. Tyrrel knew of the king’s being riding that way, of his 
being so near, and so forth; but being deceived by the fohage 
of the bushes, he thought he saw a bank between the spot 
from which he shot, and that to which the king was riding. 

In this case the act was mis-aduised, proceeding on the mis- 
supposal of a preventive circumstance. 

16. Tyrrel knew that every thing was as above, nor was he 
deceived by the supposition of any preventive circumstance. 

But he beheved the king to be an usurper: and supposed he 
was coming up to attack a person whom Tyrrel beheved to be 
the rightful king, and who was riding by Tyrrel’s side. In this 
case the act was also mis-advised, but proceeded on the mis- 
supposal of a compensative circumstance. 

10 . Let us observe the connexion there is between inten- in what case 
tionality and consciousness. When the act itself is intentional, "fwaoujneij 

j . r 11 I • extends me 1 

and with respect to the existence 01 all the circumstances tenn'onali/y 
advised, as also with respect to the materiahty of those cir-.^^o'” 
cumstances, in relation to a given consequence, and there is 

, I . -I %i ^ ^ * quences. 

no mis-supposal with regard to any preventive circumstance, 
that consequence must also be intentional: in other words, 
advisedness, with respect to the circumstances, if clear from 
the mis-supposal of any preventive circumstance, extends the 
intentionahty from the act to the consequences. Those con¬ 
sequences may be either directly intentional, or only obhquely 
so: but at any rate they cannot but be intentional. 

11 * To go on with the example. If Tyrrel intended to shoot 
in the direction in which the king was riding up, and knew 
that the king was coming to meet the arrow, and knew the 
probability there was of his being shot in that same part in 
which he was shot, or in another as dangerous, and with that 
same degree of force, and so forth, and was not misled by the 

erroneous supposition of a circumstance by which the shot 

o 
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would have been prevented from taking place, or any sudi 
other preventive circumstance, it is plain he could not but 
have intended the king’s death. Perhaps he did not positively 
wish it; but for all that, in a certain soise he intended it. 
k heedlessness is in the case of an unadvised act, 

mm^roA .rashness is in the case of a misadvised one. A misadvised act 

then may be either rash or not rash. It may be termed rasL 
when the case is diought to be such, that a person of ordinary 
prudence, if prompted by an ordimry share of benevolence, 
would have employed such and so much attention and reflec¬ 
tion to the im agined circumstance, as, by discovering to him 
the non-existence, improbabflity, or immateriality of it, 
would have effectually disposed him prevent the mischiev¬ 
ous incident from taking place. 

The intention 13. In ordinary discourse, when a man does an act of which 

^iniuel^iZ^^ consequences prove mischievous, it is a common ihii^ to 
dependently of spcak of him as having acted with a good intention or widi a 

intention, of his intention’s being a good one or a bad 
wen^con- o^ie. The epithets good and bad are all this while applied, 
sequences. we see, to the intention: but the application of them is most 

commonly governed by a supposition formed with regard to 
the nature of the motive. The act, though eventually it prove 
mischievous, is said to be done with a good intention, when 
it is supposed to issue from a motive which is looked upon 
as a good motive: with a bad intention, when it is supposed to 
be the result of a motive which is looked upon as a bad motive. 
But the nature of the consequences intended, and the nature of 
the motive which gave birth to the intention, are objects 
which, though intimately connected, are perfectly distk^juish- 
able. The intention migh t therefore with perfect propriety 
be styled a good one, whatever were the motive. It might 
be styled a good one, when not only the consequences of the 
act prove mischievous, but the motive which gave birth to it 
was what is called a bad one. To warrant the speaking of the 
intention as being a good one, it is suflfleient if die conse¬ 
quences of the act, had they proved what to the agent they 
seemed likely to be, would have been of a benefidn nature. 
And in the same manner the intention may be bad, when 
not only the consequences of the act prove baiefidal, but 
the motive which pave birth to it was a good one. 
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bad, not to say, 
motive. 


14. Now, when a man has a mind to speak of yonr intention 

as being good or bad, with reference to the consequences, if he ^ 

speaks of it at all he must use the word intention, for there be spoken of as 
is no other. But if a man means to speak of the motive from 
which your intention originated, as being a good or a bad ^;^ 
one, he is certainly not obliged to use the word intention: it is 
at least as well to use the word motive. By the supposition he 
means the motive; and very likely he may not mean the inten¬ 
tion. For what is true of the one is very often not true of the 
other. The motive may be good when the intention is bad: 
the intention may be good when the motive is bad: whether 
they are both good or both bad, or the one good and the other 
bad, makes, as we shall see hereafter, a very essential difference 
with regard to the consequences.^ It is therefore much better, 
when motive is meant, never to say intention. 

15. An example will make this clear. Out of mahce a manExampIe. 
prosecutes you for a crime of which he believes you to be 
guilty, but of which in fact you are not guilty. Here the 
consequences of his conduct are mischievous: for they are 
mischievous to you at any rate, in virtue of the shame and 
anxiety whidi you are made to suffer while the prosecution is 
depmding: to which is to be added, in case of your being 
convicted, the evil of the punishment. To you therefore they 

are mischievous; nor is there any one to whom they are 
beneftdal. The man’s motive was also what is called a bad one: 
for malice will be allowed by every body to be a bad motive. 

However, the consequences of his conduct, had they proved 
sudi as he believed them likely to be, would have been good: 
for in them would have been included the punishment of a 
criminal, which is a benefit to all who are exposed to sufier 
by a crime of the like nature. The intention therefore, in this 
case, though not in a common way of speaking the motive, 
might be styled a good one. But of motives more particularly 
in the next chapter. 

16. In die same sense the intention, whether it be positively Intention, in 
good or no, so lot^ as it is not bad, may be termed innocent. 

Accordingly, let the consequences have proved mischievous, 

and let the motive have been what it will, the intention may 
be termed innocent in either of two cases: i. In the case of wn- 

^ See Chap. xii. [Consequences], 
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advise^ess with respect to any of the circumstances on which 
the mischievousness of the consequences depended: 2 In the 
case of mjs-advisedness with respect to any drcuiistance 
which, had it been what it appeared to be, would have serv«i 
either to prevent or to outweigh the mischief. 

few^ "words for the purpose of applying what 
been said to the Roman law, Unintentionality, and 
intention, seem both to be included die C 3 se of 
tunium, where there is neither dolus nor culpa. Unadvisednes 
coupled "widi heedlessness, and mis-ad'visedness coupled "with 
ra^ess, correspond to the culpa sine dolo. Direct intentiotir- 
ahty corresponds to dolus. ObUque intention^ty se«ns 
hardly to have been distinguished from direct; were it to 
occur, it would probably be deemed also to correspond to 
dolus. The division into culpa, lata, levis, and levissima, is such 
as nothing certain can correspond to. What is it thar it ex¬ 
presses? A distinction, not in the case itself, but only in the 
sentiments which any person (a judge, frir instance) may 
himself disposed to entertain with relation to it: supposing 
it already distinguished into three subordinate cases by other 


The word dolus seems ill enough contrived: the word culpa 
as indiSerendy. Dolus, upon any other occasion, would be 
understood to imply deceit, concealment,^ dandesdnity^; hut 
here it is extended to open force. Culpa, upon any other 
occasion, would be imderstood to extend to blame of every 
kind. It would therefore include dolus.^ 


^ See B. I. dt. [Theft] perbo [ametiable]. 

* Dolus, an virtus quis in hoste tequirit?— Vergo. 


^ Kai dfttpaddv.^-HOMeBi. 


^ I pretend not here to give any determinate explanation of a set of words, 
of which the great misfortune is, that the import of them is confosed and 
indeterminace. I speak only by approximation. To attempt to determine the 
precise import that has hem given them by a hundredth part of the authors 
that have used them, would be an endless task. Would any one talk intelligibly 
on th« subject in Latin? let hiin throw out dolus altogether: let him keep culpa, 
for the purpose of expressing not the case itself but the sentiment that is enter¬ 
tained concerning a case described by other means. For intentionality, let 
him coin a word boldly, and say intendonalitasi for unintentionality, nofi- 
inSentianaliUis. For unadvisedness, he has already the word insdimi though die 
words impmdentia^ inohserpantia^ were it not for the other senses tiiey are used 
in, would do better: for unadvisedness coupled with heedlessness, let him say 
inscitia culpabilis\ for unadvisedness without heedlessness, insatia imulpidnUsi 
for mis-advisedness coupled with rashness, error culprd>ilis^ error temerarius^ or 
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18. The above-mentioned definitions and distinctions are Use of this and 
far from being mere matters of speculation. They are capable 
of the most extensive and constant appHcation, as well to 
moral discourse as to legislative practice. Upon the degree and 
bias of a man’s intention, upon the absence or presence of 
consciousness or mis-supposal, depend a great part of the 
good and bad, more especially of the bad consequences of an 
act; and on this, as wefl as other grounds, a great part of the 
demand for punishment.^ The presence of intention with 
regard to such or such a consequence, and of consciousness 
with regard to such or such a circumstance, of the act, will 
form so many criminative circumstances,^ or essential ingre- 
di^ts in the composition of this or that offence; applied to 
other circumstances, consciousness will form a groimd of 
aggravation, annexable to the like offence.® In almost all 
cases, the absence of intention with regard to certain conse¬ 
quences, and the absence of consciousness, or the presence of 
mis-supposal, with regard to certain circumstances, will 
constitute so many grounds of extenuation.* 


error cum temeritate: for mis-advisedness without rashness, error inculpabilist 
error funh4emerariuSf or error sine temeritate. 

It is not unhrequent likewise to meet with the phrase, male animo : a phrase 
still more indeterminate, if possible, than any of the former. It seems to have 
reference either to intendonality, or to consciousness, or to the motive, or to 
die disposition, or to any two or more of these taken together; nobody can 
teU which: these being objects which seem to have never hitherto been properly 
distinguished and defined. 

^ See Chap. xiii. [Cases unmeet]. 

^ See B. 1 . tit. [Circumstances i^uencing]. 

^ See B. L tit. [Aggravations]. * See B. L tit. [Extenuations]. 
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CHAPTER X 


OF MOTIVES 


■Otives 


§ I. Different senses of the word motive 

1. It is an acknowledged truth, that every kind of act what¬ 
ever, and consequently every kind of offence, is apt to assume 
a different character, and be attended with different efiects 
according to the nature of the motive which gives hirdi to it_ 
This n^es it requisite to take a view of the several i 
by which human conduct is liable to be infl uenced . 

2. By a motive, in the most extensive sense in which the 
word is ever used with reference to a thinking being, is meant 
any thing that can contribute to give birth to, or even to 
prevent, any kind of action. Now the action of a ihin1fit.g 
being is the act either of the body, or only of the mind: and an 
act of the mind is an act either of the intellectual Acuity, or 
of the will. Acts of the intellectual faculty will sometimes 
rest in the understanding merely, without exerting any 
influence in the production of any acts of the will Motives, 
which are not of a nature to influence any other acts thaw i-linyc , 
may be styled purely speculative motives, or motives resting in 
speculation. But as to these acts, neither do they exercise any 
influence over external acts, or over their consequences, nor 
consequendy over any pain or any pleasure that may be in the 
number of such consequences. Now it is only on account of 
their tendency to produce either pain or pleasure, that any 
acts can be material. With acts, dierefore, diat rest purdy in 
the understanding, we have not here any concern: nor there¬ 
fore with any object, if any such there be, which, in the 

^ Note by the author, July, 1822. 

For a tabular simultaneous view of the whole list of mouves, in conjunctiaii 
with the correspondent pleasures andpdjns, interests and desires^ see, by the same 
author, Table of Ae Springs of Action^ 6cc.^ with Explanatory Notes and 
Observations. London: 1817. Hunter, St. Faults Churdi Yard, 8vo. pp. 32L 

The word mducemerU has of late presented itself^ as being in its sigfnficari<m 
more comprehensive than the word motive^ and on some occasions mote 
apposite. 
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character of a motive, can have no influence on any other acts 

than those, , , 

3. The motives with which alone we have any concern, are Mottues to thi 

such as are of a nature to act upon the will. By a motive 
then, in this sense of the word, is to be understood any thmg 
whatsoever, which, by influencing the will of a sensitive 
being, is supposed to serve as a means of determining mm 
to act, or voluntarily to forbear to act,^ upon any occasion. 

Motives of this sort, in contradistinction to the former, may 
be styled practical motives, or motives applying to practice. 

4. Owing to the poverty and unsettled state of language, 
the word motive is employed indiscriminately to denote two “ 

of objects, which, for the better understanding of the word. 
subject, it is necessary should be distinguished. On some 
occasions it is employed to denote any of those really existing 
incidents from whence the act in question is supposed to take 
its rise. The sense it bears on these occasions may be styled its 
literal or mfigurative sense. On other occasions it is employed 
to denote a certain fictitious entity, a passion, an affection of 
the mind, an ideal being which upon the happening of any 
such incident is considered as operating upon the mind, and 
prompting it to take that course, towards which it is impelled 
by the influence of such incident. Motives of this class are 
Avarice, Indolence, Benevolence, and so forth; as we shall see 
more particularly farther on. This latter may be styled the 

fiourative sense of the term motive. 

5. As to the real incidents to which the name of motive is 
also given, these too are of two very different kinds. They 
may be either, i. The internal perception of any individuad 
lot of pleasure or pain, the expectation of which is looked 
upon as calculated to determine you to act in such or such a 
manner; as the pleasure of acquiring such a sum of money, 


^ When the effect or tendency of a motive is to determine a man to forbear 
to act, it may seem improper to make use of the term since motive, 

properly speaking, means that which disposes an objea to move. We must 
however use that improper term, or a term which, though proper enough, 
is scarce in use, the word determinative. By way of jusdficadon, or at least 
apology, for the popular usage in this behalf^ it may be observed, that even 
forbearance to act, or the negation of motion (that is, of bodily motion) 
supposes an act done, when sudi forbearance is voluntary. It supposes, to wit, 
an act of the will, which is as much a positive act, as much a motion, as any 
other act of the thinking substance. 
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the pain of exerting yourself on such an occasion, and so fordi* 

or, 2 . Any external event, the happening whereof is regarded 

as having a tendency to brii^ about the perception such 

pleasure or such pain ; for instance, the coming up of a lottery 

ticket, by which the possession of the money devolves to you* 

or the breaking out of a fire in die house you are in, which 

makes it necessary for you to quit it. The former kind o£ 

motives may be termed interior, or inte rnal * the latt yf 
exterior, or external. 

6. Two odier senses of the term motive need also to be dis¬ 
tinguished. Modve refers necessarily to action. It is a pleasure, 

pain, or other event, that prompts to action. Motive rhen^ in 
one sense of the word, must be previous to such event. But 
for a man to be governed by any motive, he must in every 
case look beyond that event which is called his action; he must 
look to the consequences of it: and it is only in this way that 
the idea of pleasure, of pain, or of any other event, can give 
birth to it. He must look, therefore, in every to some 
event'posterior to the art in contemplation; an event which as 
yet exists not, but stands only in prospect. Now, as it is in all 
dises difficult, and in most cases unnecessary, to di^ttinpritl^ h 
between objects so intimately connected, as the posterior 
possible object which is thus looked forward to, and the 
present existing object or event which takes place upon a 
man’s looking forward to the other, they arc ^th of 
spoken of under the same appellation, motive. To diittinginA 
them, the one first mentioned may be termed a motive in 
prospect, the other a motive in esse: and under each of thp«> 
denominations will come as well exterior as internal motives. 
A fire breaks out in your neighbour’s house: you are »tidfr 
apprehension of its extending to yoirr own: you are appre¬ 
hensive, that if you stay in it, you will be burnt: you accord¬ 
ingly run out of it. This then is the art: the others are all 
motives to it. The event of the fire’s breaking out in your 
neighbour’s house is an external motive, and that in esse: the 
idea or belief of the probabiHty of the fire’s extendii^ to your 
own house, that of your being burnt if you continue, and the 
pain you feel at the tiiought of such a catastrophe, are all so 
many internal events, but still in esse : die event of the fire’s 
actu^y extending to your own house, and that of your bdng 












OF MOTIVES 


217 


jcpially burnt by it, external motives in prospect: the pain 
you would feel at seeing your home a burning, and the pain 
you would feel while you yourself were burning, internal 
motives in. prospect: which events, according as the matter 
toms out, may come to be in esse: but then, of course, they 
will cease to act as motives. 

7. of all these motives, which stand nearest to the act, to 
the production of which they all contribute, is that internal 
motive in esse which consists in the expectation of the internal 
motive in prospect: the pain or uneasiness you feel at the 
droughts of being btimt.^ All other motives are more or less 
remote: the motives in prospect, in proportion as the period at 
which iey are expected to happen is more distant from the 
period at which the act takes place, and consequently later in 
point of time: the motives in esse, in proportion as they also 
are more distant from that period, and consequently earlier 

in point of time.* 

8. It has already been observed, that with motives o£ 
which the influence terminates altogether in the xmderstand- 
ing, we have nothing here to do. If then, amongst objects 
diat are spoken of as motives with reference to the imder- 
standing, Aere be any which concern m here, it is only in as 
frr as such objects may, through the medium of the under¬ 
standing, exercise an irfluence over the will. It is in this way, 
and in t^ way only, that any objects, in \Trtue of any ten¬ 
dency th^ may have to influence the sentiment of belief, may 
in a practical sense act in the character of motives. Any obj ects, 
by tending to induce a behef concerning the existence, actual, 

^ Whedier it be die expectadon of being burnt, or the pain that accompanies 
that e3q>ectatioi^ diat is the immediate internal motive spoken oC tnay be diffi¬ 
cult to determine. It may even be questioned, perhaps, whether they are 
distinct entities. Both questions, however, seem to be mere questions of words, 
and the solution of them altogether immateriaL Even the other kinds of 
motives, though for some purposes they demand a separate consideration, are, 
however, so intimately allied, that it will often be scarce practicable, and not 
always material, to avoid confounding them, as they have ^ways hitherto been 
confounded. 

* Under the term esse must be included as well past existence, with reference 
to a given penod, as present. They are equally real, in comparison with what 
is as yet but future* Language is materially deficient, in not enabling us to 
dmingtssh widi precision between existence as opposed to unreality and present 
existence as opposed to past. The word existence in English, and esse^ adopted 
by lawyers ftom the Latin, have the inconvenience of appearing to confine 
me existence in question to some single period considered as being present^ 
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Vi 

probability of a 

• * 


practical 


motive; that is, concerning 
prospect, or tbe existen^t 


r ank 


lay exercise an influence on the will, and 
those other motives that have bem plac^ imA.,. 

the name of pracdcaL The pointing out of motives such as 
these, is what we frequently mean when we talk of gtyine 
reasons. Your neighbour’s house is on fire as before. I obs^ 
to you, that at the lower part of your neighbour’s house is 
some wood-work, which joins on to yours; tha t the flamp^ 
have caught this wood-work, and so forth; which 1 do m 
order to dispose you to beheve as 1 believe, that if you stay 
in your house much longer you will be burnt In doing tW 
dien, I suggest motives to your understanding; which motives, 
by the tmdency they have to gjve birth to or strengdien a 
pain, which op^tes upon you in the character of an 

motive in esse, join dieir force, and act as motives trorai the 
wilL 


§ 2 . No motives either constantly good or constantly had 

Sothing cm aa 9. In all this chain of motives, the principal or original link 

* seems to be the last internal motive in prospect: it is to this 

monve tna r ii i_ v • • * » ^ 

the ideas ef ^ Other motives m prospect owe their materiality: 

pkasure or pain, and the immediately acting motive its pyisfenre . This motive 

in prospect, we see, is always some pleasure, or some pain; 
some pleasure, which die aa in question is expected to be a 
means of contmuii^ or produdng: some pain vdiidi it b 
expected to be a means of discontinuing or preventmg. A 
modve is substantially nothing more than pleasure or pain, 
operating in a certain manner. 

So sort ^ 10. Now, pleasure is in itsel/^a good: nay, even setting aside 

immunity from pain, the only good: pain is in itsdf an evil; 
and, indeed, widiout exception, the only evil; or else the 
words g(x>d and evil have no meaning. And this is alike true 
of every sort of pain, and of every sort of pleasure. ItfoUows, 
therefore, immediately and incontestibly, that then is no snek 
thing as any sort of motive that is in itself a bad one?- 

I Let a man’s motive be iU-wiD; call it even envy, andty; it is sdl 

a kind of pleasure tbar is his motive: the pkasme he takes at die dioc^lB cf 
die pain whidi he sees, or czpem to see, his adversary nndeipo. Now ewi 
this wretched pleasure, taken by itself^ is good: it may he Aint; it may bedioct; 
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11 It is common, however, to speak of actions as proceed- of 

11. , > r 1_ expressions tn 

ing from good or had motives: m which case the motives meant 

are such as are internal. The expression is far from being an bad are applied 

accurate one; and as it is apt to occur in the consideration of'" motives. 

almost every kind of offence, it will be requisite to setde the 

precise meaning of it, and observe how far it quadrates with 

the truth of thmgs. 

12 With respect to goodness and badness, as it is with-^'y ^ort of 

1 ^. vYiiox K 6 ■ ^ motive may give 

everythmg else that is not itself either pam or pleasure, so is it 
with motives. If they are good or bad, it is only on account of lort of act. 
their effects: good, on account of their tendency to produce 
pleasure, or avert pain: bad, on account of their tendency to 
produce pain, or avert pleasure. Now the case is, that from 
one and the same motive, and from every kind of motive, 
may proceed actions that are good, others that are bad, and 
others that are indifferent. This we shall proceed to shew with 
respect to all the different kinds of motives, as determined by 

the various kinds of pleasures and pains. 

13; Such an analysis, useful as it is, will be found to be a Difficulties 

matter of no small difficulty; owing, in great measure, to a 
certain pervenity of structure which prevails more or less analysis of this 
throughout all l^guages. To speak of motives, as of any-^"^- 
thing else, one must call them by their names. But the mis¬ 
fortune is, that it is rare to meet with a motive of which the 
name expresses that and nothing more. Commonly along 
with the very name of the motive, is tacitly involved a propo¬ 
sition imputing to it a certain quahty; a quahty which, in 
many cases, will appear to include that very goodness or 
badness, concerning which we are here inquiring whether, 
properly speaking, it be or be not imputable to motives. 

To use the common phrase, in most cases, the name of the 
motive is a word which is employed either only in a good 
sense, or else only in a bad sense. Now, when a word is spoken 
of as being used in a good sense, all that is necessarily meant is 
this: that in conjunction with the idea of the object it is put 
to signify, it conveys an idea of approbation: that is, of a 
pleasure or satisfaction, entertained by the person who em¬ 
ploys the term at the thoughts of such object. In like manner, 

it must at any rate be impure: yet while it lasts, and before anyconsequences 
arrive, it is as good as any other that is not more mtensc. Sec Chap, iv, [Value]. 
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when a word is spoken of as being used in a bad sense, all that 
is necessarily meant is this: that, in conjunction with the 
of the object it is put to signify, it conveys aJ^L ofIS 
approbation: that is, of a displeasure entertained by die person 
who employs the term at the thoughts of such object. Now 
the circumstance on which such approbation is grounded 
as Mturally as any other, be the opinion of the goodness 
of the object in question, as above explained: such, at least, 
it must be, upon the principle of utility ; so, on the other hand, 
the circumstance on which any such disapprobation is 
grounded, will as naturally as -any other, be the opinion of 
the badness of the object: such, at least, it must be, in as ^ 
as the principle of utflity is taken for die standard. 

' Now there are certain motives which, unless in a few 
particular cases, have scarcely any other name to be expressed 
by but such a word as is used only in a good sense. This is 
the case, for example, with the motives of piety and honour. 
The coilsequence of this is, that if, in speaking ofsuch a motive, 
a man should have occasion to apply the epithet bad to any 
actions which he mentions as apt to result from it, he m u st 
appear to be guilty of a contradiction in terms. But the tiamoc 
of motives which have scarcely any other name to be 
expressed by, but such a word as is used only in a bad sense, 
are many more.^ This is the case, for example, with the 
motives of lust and avarice. And accordingly, if in speaking 
of any such motive, a man should have occasion to apply 
the epithets good or indifferent to any actions which he 
mentions as apt to result from it, he must here also appear 
to be guilty of a similar contradiction.^ 

This perverse association of ideas cannot, it is evident, but 
throw great difficulties in the way of die inquiry now b^re 

^ For the reason, see Chap. xi. [Dispoddons], par. xviL note. 

^ To this imper&cdon of langnage^ and nothing more, are to be alUibiued, 
in great measure, the violent clamours that have from time to dtne been 
raised against those ingenious moralists, who, travelling out of the beaten tract 
of speculadoD, have found more or less difficulty in disentangling themselves 
from die shadkles of ordinary language: such as R.ochefoucault, MandeviUe 
and Helvedus. To the unsoundness of dieir opinions, and, with sdD greater 
injustice, to the corruption of thdr hearts, ofien imputed, what wm most 
commonly owing either to a wane of skill, in matters of language on tfae part 
of the audior, or a want of discernment, possibly now and then in some 
in<fAnng< z want of probity, on the part of the commentator* 
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US himself to the language most in use, a man can 

scirce avoid running, in appe^ance, into perpetual contra¬ 
dictions. His propositions will appear, on die one hand, 
yep vgnan t to truth; and on the other hand, adverse to utility. 
As paradoxes, they will excite contempt: as mischievous 
^.trSoxes indignation. For the truths he labours to convey, 
Lwever hnportant, and however salutary, his reader is never 
the better: and he himself is much the worse. To obviate this 
inconvenience, completely, he has but this one unpleasant 
remedy; to lay aside the old phraseolo^ and invent a new 
one. Happy die man whose language is ductile enough to 
pCT^t him this resource. To palliate the inconvenience, 
where that method of obviating it is impracticable, he has 
nothing left for it but to enter into a long discussion, to state 
die whole matter at large, to confess, diat for the sake of 
promoting the purposes, he has violated the established laws 
of lai^uage, and to throw himself upon the mercy of his 

readers.* 


S ? Catalogue of motives corresponding to that of Pleasures 
^ and Pains 

14. From the pleasures of the senses, considered in thePfcy«M* 
gross, results the motive which, in a neutral sense, may be V 

amd physiol desire: in a bad sense, it is tenned s^uaUty • smse in general 
Name used in a good sense it has none. Of this, nothing can 
be determined, tnl it be considered separately, with reference 
to the several spedes of pleasures to which it corresponds. 


^ Happ3y, language is not always so intractable, but that by making use of 
two wo^ instead of one, a man may avoid the inconvenience of fabricating 
words that are absolutely new. Thus instead of the word lust, by putting 
together two words in common use, he may frame the neutral expression, 
sexual desire: instead of the word avarice, by putting together two other words 
also in common use, he may frame the ncut^ expression, pecuniary interest. 
This, accordingly, is the course which I have taken. In these instances, indeed, 
even the combination is not novel: the only novelty there is consists in the 
steady adherence to the one neutral expression, rejecting altogether die terms, 
of which die import is infected by advenddous and unsuitable ideas. 

In the catalogue of modves, corresponding to the several sorts of pains 
and pleasures, 1 have inserted such as have occurred to me. I cannot pretend to 
warrant it complete. To make sure of rendering it so, the only way would be 
to turn over the diedonary from beginning to end: an operadon which, in a 
view to perfredon, would be necessary for more purposes than this. See B. I. 
dt* Ipefrmadon], and Append, dt, [Composidon]. 
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15. In particular, then, to the pleasures of the 

corresponds a motive, which in a neutral sense havin* 
received no name that can serve to express it in all ^ ^ 
only be termed, by circumlocution, the love of the tJeasoies 
of the palate. In particular eases it is styled hunger: in others, 
thirst.* The love of good cheer expresses this motive, bat 
seems to go beyond: intimating, that the pleasure is lo be 
partaken of in company, and involving a kind of sympadiy. 
In a bad sense, it is styled in some eases greediness. 

voracioaa- 

ness, gluttony: in others, principally when applied to rbiUT fn 
lickerishness. It may in some eases also be represented by 
word daintiness. Name used in a good sense it has none, 
I. A boy, who does not want for victuals, steals a r^Vr out of 
a pas^-cook’s shop, and eats it. In this case his motive wifi 
be umversaUy deemed a bad one: and tf it be asked what it is, 
it may be answered, perhaps, lickerishness. 2 . A boy buys a 
cake out of a pastry-cook’s shop, and cats it. In this ha 
motive can scarcely be looked upon as either good or bad, 
unless his master should be out of humour with him; and 
perhaps he may call it lickerishness, as before. In bodi 
however, his motive is the same. It is neither more nor las 
than the motive corresponding to the pleasures of the palate.’ 

16. To the pleasures of the sexual sense corresponds the 
motive which, in a neutral sense, may be termed sexual 
desire. In a bad sense, it is spoken of under the name of 
lasciviousness, and a variety of other names of reprobadon. 
Name used in a good sense it has none.* 

I. A man ravishes a virgin. In this case the motive is, with- 


^ Hunger and thirst considered in the light of modves, import not so modi 
the desire of a particular kind of pleasure, as the desire of removing a poaitivc 
kind of pain. Tliey do not extend to the desire of that kind of pleasure wliicb 
depends on the choice of foods and liquors. 

^ It will not be worth while, in every case, to g;ive an instance in wUeb the 
acdon may be indifierent: if good as well as bad actions may resok fiooa the 
same motive, it is easy to conceive, chat also may be indiSereaC* 

^ Love indeed includes sometimes this idc&: but then it can never 
the purpose of exhibiting it separately: since there are three inotives» at 
that may all of them be included in it, besides this: the love of beauty ooro* 
ponding to the pleasures of the eye, and the motives corresponding to dioa e of 
amity and benevolence. TXTe speak of the love of children, of the love of 
parents, of the love of God, These pious uses protect the appeOatk^ and 
serve it from the ignominy poured forth i^on its profme assooatci. Evm 
ynciial loVC would not auswer the purpose i since diat would in Hnde die love 

of beautv. 
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out scruple, termed by the name of lust, lasciviousness, and so 
forth; and is univers^y looked upon as a bad one. a. The 
same man, at another time, exercises the rights of marriage 
with his ^e. In this case the motive is accounted, perhaps, 
a good one, or at least indifferent: and here people would 
scruple to c^ it by any of those names. In borih cases, how¬ 
ever, the motive may be precisely the same. In both cases 
it may be neither more nor less than sexual desire, 

17. To the pleasures of curiosity corresponds the motive Curiosity, su. 
known by the same name: and which may be otherwise called 

the love of novelty, or the love of experiment; and, on par- curiosity. 
flcular occasions, sport, and sometimes play. 

I. A boy, in order to divert himself, reads an improving 

book: the motive is accounted, perhaps, a good one: at any 
rate not a bad one. 2 . He sets his top a spinning: the motive is 

at any rate, not a bad one. 3 . He sets loose a mad ox 
ymntig a crowd; his motive is now, perhaps, termed an 
abominable one. Yet' in all three cases the motive may be 
die very same: it may be neither more nor less than curiosity. 

18. As to the other pleasures of sense they are of too little None to 
consequence to have given any separate denominations to the^^"^ 
corresponding motives. 

19. To the pleasures of wealth corresponds the sort o£Pecuniary 

motive which, in a neutral sense, may be termed 0 / 

interest: in a bad sense, it is termed, in some cases, avarice, wetdth. 
covetousness, rapacity, or lucre: in other cases, niggardliness: 
in a good sense, but only in particular cases, economy and 
hug^ty; and in some cases the word industry may be 
applied to it: in a sense nearly indifferent, but rather bad 
than otherwise, it is styled, though only in particular cases, 
parsimony. 

I. For money you gratify a man’s hatred, by putting his 
adversary to deatL 2 . For money you plough his field for 
him.—^In the first case your motive is termed lucre, and is 
accounted corrupt and abominable: and in the second, for 
want of a proper appellation, it is styled industry; and is 
looked upon as iimocent at least, if not meritorious. Yet the 
motive is in both cases precisely the same: it is neither more 
nor less than pecuniary interest. 
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20. The pleasures of skill are neither disdnct enf>n^ 

of consequence enough, to have given any nam- ^ ^ 
corresponding motive. 

21. To the pleasures of amity corresponds a motive w hiA 

“ neutral--^ ^-^ • 


m a 


may be termed the desire of 

one’s self. In a bad sense it is in certain cases styled serviUn^ 
a good sense it has no name that is peculiar to it: in the caia 
in which it has been looked on with a &vourable eye, it hai 
sddom been distinguished from the motive of sympathy or 

benevolence, with which, in such cases, it is commonlv 
associated. ^ 

I. To acquire the afrections of a woman before marriage, to 
preserve them afterwards, you do every thing, thgt- is 
tent with other duties, to make her happy: in thk case your 
motive is looked upon as laudable, diough there is no tiawfy 
for it. 2 . For the same purpose, you poison a woman widi 
whom she is at enmity: in this case your motive is looked 
upon as abominable, though still there is no name for it 
3 . To acquire or preserve the frvour of a man who is tidier 
or more powerful than yourself you rnake yoursdf solner- 
vient to his pleasures. Let them even be lawful pleasures, if 
people choose to attribute your behaviour to this motive, 
you will not get them to find any other name for it Aai^ 
servihty. Yet in all three cases the motive is the smie: it is 
neither more nor less than the desire of ingratiating yooisdC 

22 . To the pleasures of the moral sanction, or, as they may 
otherwise be c^ed, the pleasures of a good name, cotremonm 
a motive which, in a neutral sense, has scarcely yet obtained 
any adequate appellative. It may be styled, the love nepo- 
tarion. It is nearly related to the motive last precediim: bring 
neither more nor less than the desire of ii^ratiaring one’s sctf 
with, or, as in this case we should rather say, of recommending 
one’s sdf to, the world at large. In a good sense, it is tenned 
honour, or the sense of honour: or rather, the word hononr 
is introduced somehow or other upon the occasion of its 
being brought to view: for in strictness the word htmonris 
put rather to signify that imaginary object, which a man is 
spoken of as possessing upon the occasion of his obtaining 
a conspicuous share of the pleasures that are in questioB. 
In particular cases, it is styled the love of glory, hi a bad 
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sense it is styled, in some cases, false honour; in others, pride; 

* others, vanity. In a sense not decidedly bad, but rather 
bad th^n otherwise, ambition- In an indifferent sense, in some 
cases, die love of fame: in others, the sense of shame. And, as 
the pleasures belonging to the moral sanction run imdis- 
tinc^hably into the pains derived from the same source,' it 
may also be styled, in some cases, the fear of dishonour, the 
fear of disgrace, the fear of infamy, the fear of ignominy, or 

the fear of shame. ^ r 

j Yqu have received an anront from a man: according to 
the custom of the covmtry, in order, on the one hand, to save 
yourself from the shame of being thought to bear it patiendy 

1 See Chap. vi. [Pleasures and Pains], par. 24 note. 

* A man’s bearing an affront patiently, that is, without taking this method 
of doing what is called wiping it off, is thought to import one or other of two 
dunes: either that he does not possess that sensibility to the pleasures and pains 
of the moral sancnocu which, in order to render himself a respectable member 
of society, a man ought to possess: or, that he does not possess courage enough 
tn stake his life for the chmee of gratifying that resentment which a proper 
sense of the value of those pleasures and those pains it is thought woidd not 
fill to inspire. True it is, that there arc divers other motives, by any of which 
the oTiie conduct might equally be produced: the motives porresponding to 
die religious sanction, and the motives that come under the head of benevo¬ 
lence. Piety towards God, the practice in question being generally looked 
upon as repugnant to the dictates of the religious sanction: sympathy for your 
antagonist himself, whose life would be put to hazard at the same time wth 
your own; sympathy for his connexions; the persons who are dependent on 
him in the way of support, or connected with him in the way of sympathy: 
sympathy for your own connexions: and even s>Tnpathy for the public, in 
cases where the rnan is such that the public appears to have a material interest 
in his life. But in comparison with the love of Ufe, the influence of the religious 
sanction is known to in general but weak; especially among people of those 
who are here in question: a sure proof of which is the prevalence of 
dns very custom. Where it is so strong as to preponderate, it is so rare, that, 
peihaps, it gives a man a place in the calendar: and, at any rate, exalts him to 
the tank of martyr. Moreover, the instances in which cither private benevo¬ 
lence or public spirit predominate over the love of life, will also naturally be 
but rare: and, owing to the general propensity to detraction, it will also be 
much rarer for them to be thought to do so. Now, when three or more 
motives, any one of them capable of producing a given mode of conduct, 
apply at once, that which appears to be the most powerful, is that which will 
of course be deemed to have actually done the most : and, as the bulk of man¬ 
kind, on this as on other occasions, are disposed to decide peremptorily upon 
superficiai estimates, it will generally be looked upon as having done the 
whole. 

The consequence is, that when a man of a certain rank forbears to take this 
chance of revengmg an afl&ont, his conduct will, by most people, be imputed 
to the love of life: which, when it predominates over the love of reputation. 

by a not unsalutary association of ideas, stigmatized with the reproachful 
name of cowardice. 











226 


PRINCIPLES OF MORALS AND LEGISLATION 

on the other hand, to obtain the reputation of courage; yon 
challenge him to fight with mortal weapons. In this case’your 
motive will by some people be accounted laudable, and stded 
honour: by others it wiU be accounted blameable, and dicsc, 
if drey call it honour, "will prefix an epidiet of improbation 
to it, and call it false honour. 2 . In order to obtain a post of 
rank and d%nity, and thereby, to increase the respects paid 
you by the public, you bribe the electors who are to confer it, 
or the judge before whom the tide to it is in dispute. In das 
case your motive is commonly accounted corrupt and 
abominable, and is styled, perhaps, by some such nam^ as 
dishonest or corrupt ambition, as there is no single nan^^ fop 
it. 3 . In order to obtain the good-will of the public, you 
bestow a large sum in works of private diarity or public 
utility. In this case people will be apt not tx> agree about 
your motive. Your enemies will put a bad colour upon it, 
and call it ostentation: your fiiends, to save you fiom this 
reproach, will choose to impute your conduct not to dus 
motive but to some other; such as that of charity (the de¬ 
nomination in this case given to private sympadiy) or that o£ 
public spirit. 4 . A king, for the sake of gaining the admira¬ 
tion annexed to the name of conqueror (we will suppose 
power and resentment out of the question) engages his kmg- 
dom in a bloody war. His motive, by the multitude (whose 
sympadiy for millions is easily overborne by the pleasure 
which their imagina tion finds in gaping at any novdiy they 
observe in the conduct of a single person) is deemed an 
admirable one. Men of f<%ling and reflection, who dis¬ 
approve of the do mini on exercised by this motive on this 
occasion, without always perceiving that it is the same rndtive 
which in other instances meets with their approbation, detin 
it an abominable one; and because the multitude,-vho are 
die manufac turers of language, have not given diem a simple 
name to call it by, they will call it by some such compound 
nam e as the love of false glory or fiilse ambition. Yet in all 
four cases the motive is the same: it is neither more nor less 
than the love of reputation. 

23. To the pleasures of power corresponds die motive 
which, in a neutral sense, may be termed the love of towct. 
People, who are out of humour with it sometimes, can it the 
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lust of power.' In a good sense, it is scarcely provided with a 
name. In certain cases this motive, as well as the love of 
reputation, are confounded under the same name, ambition. 
This is not to be wondered at, considering the intimate 
connexion there is between the two, motives in many cases: 

it commonly happens, that the same object which 
affords the one sort of pleasure, affords the other sort at the 
time: for instance, offices, which are at once posts of 
honour and places of trust: and since at any rate reputation 
is the road to power. 

I. If, in order to gain a place in administration, you poison 
the tnan who occupies it. a. If, in the same view, you propose 
a salutary plan for the advancement of the pubHc welfiire; 
your motive is in both cases the same. Yet in the first case it is 
accounted criminal and abominable: in the second case allow¬ 
able, and even laudable. 

24. To the pleasures as wcU as to the pains of the religious 
sanction corresponds a motive which has, strictly speaking, no 
perfectly neutral name applicable to all cases, unless the word 
religion be admitted in this character: though the word 
religion, strictly speaking, seems to mean not so much the 
motive itself, as .a kind of fictitious personage, by whom the 
motive is supposed to be created, or an assemblage of acts, 
supposed to be dictated by that personage: nor does it seem 
to be completely settled into a neutral sense. In the same 
sense it is. also, in some cases, styled religious zeal: in odier 
cases, the fear of God. The love of God, though commonly 
contrasted with the fear of God, does not come strictly under 
this head. It coincides properly with a motive of a difierent 
denomination; viz., a ^d of sympaffiy or good-will, which 
has the Deity for its object. In a good sense, it is styled devo¬ 
tion, piety, and pious zeal. In a bad sense, it is styled, in some 
cases, superstition, or superstitious zeal: in other cases, fanati- 
dsm, or fiinatic zeal: in a sense not decidedly bad, because 

not appropriated to this motive, endiusiasm, or enthusiastic 
zeal. 


1 . In order to obtain the favour of the Supreme Being, a 
tti a n assassmates his lawful sovereign. In this case the motive 
is now almost universally looked upon as abominable, and 
is termed fimaticism: formerly it was by great numbers 
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accounted laudable, and was by them called pious zeal. 
2 . In the same view, a man lashes himsf^lf with In 

this case, in yonder house, the motive is accounted 
and is called pious zeal: in ^e next house it is dfprn f d con- 
tempdble, and called superstition. 3 . In the same view, a 
man eats a piece of bread (or at least what to external appear¬ 
ance is a piece of bread) with certain ceremonies, hi dm 
in yonder house, his motive is looked upon as 
and is styled piety and devotion: in the next house it is 
abominable, and styled superstition, as before: pahaps even 
it is absurdly styled impiety. 4. In the same view, a man 
a cow by the tail while he is dying. On the Thames du 
motive would in this case be deemed contemptible, and rallfd 
superstition. On the Ganges it is deemed meritorious, and 
called piety. 5 . In the same view, a man bestows a larg^ sum 
in works of charity, or public utilky. In this case the motive 
is styled laudable, by those at least to whom the wo^ in 
question appear to come under this description: and by these 
at least it would be styled piety. Yet in all these cases the 
motive is precisely the same: it is neither more nor lesi d ^n 
the motive belonging to the religious sanction.^ 

&c. 25. To the pleasures of sympathy corresponds the motive 

^ which, in a neutral sense, is termed good-wiU. The word 
sympathy may also be used on this occasion: though die 
sense of it seems to be rather more extensive. In a good sense, 
it is styled benevolence: and in certain cases, philanthrt^; 
and, in a figurative way, brotherly love; in others, hum a nity ; 
in others, charity; in others, pity and compassion; in odKis, 
mercy; in others, gratitude; in others, tmdemess; in others, 
patriotism; in oAers, pubhc spirit. Love is also onployed 
in this as in so many other senses. In a bad sense, it has no 
name applicable to it m all cases: in particular cases it is styled 
partiality. The word zeal, with certain epithets prefixed to it, 
might also be employed sometimes on this occasion, thon^ 

t I am aware, or at least I hope, that people in general, when Aey «ee *e 

matter thus sttted, will be ready to acknowle^, *e ® ^ 

cases, whatever be Ae tendency of Ae acts whiA it produces, is no t a bad wfc 
but this will not render it Ae less true, that hitherto, m p«mnlar d aowpe ■ 
has been common for men to speak of acts, whiA A<^ ooiddnottoadM^ 
ledge to have originated from this source, as procerfmg from a had mam. 
Tbe same observation will apply to many of Ae oAec eases. 
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the sense of it be more extensive; applying sometimes to ill 
as well as to good will. It is thus we speak of party zeal, 
national zeal, and public zeal. The word attachment is also 
used with the like epithets: we also say family-attachment. 
The French expression, esprit de corps, for which as yet there 
seems to be scarcely any name in English, might be rendered 
in some cases, though rather inadequately, by the terms 
corporation spirit, corporation attachment, or corporation 

I, A m an who has set a town on fire is apprehended and 
committed: out of regard or compassion for him, you help 
him to break prison. In this case the generality of people will 
probably scarcely know whether to condemn your motive 
or to applaud it: those who condemn your conduct, wiU be 
disposed rather to Impute it to some other motive: if they 
style it benevolence or compassion, they will be for prefixing 
an epithet, and calling it f^e benevolence or false compas¬ 
sion.^ z. The man is taken again, and is put upon his trial: 
to save him you swear falsely in his favour. People, who 
would not eall youT motive a bad one before, will perhaps 
call it so now. 3 . A man is at law with you about an estate: 
he has no r^ht to it: the judge knows this, yet, having an 
n or affection for your adversary, adjudges it to him. 
In diis case the motive is by every body deemed abominable, 
^nd is termed injustice and partiality. 4 . You detect a states¬ 
man in receiving bribes: out of regard to the public interest, 
you give information of it, and prosecute him. In this case, 
by all who acknowledge your conduct to have originated 
from rhis motive, your motive will be deemed a laudable 
one. and styled pubUc spirit. But his friends and adherente 
will not choose to account for your conduct in any such 
manner: they will rather attribute it to party enmity. 5 . You 

^ Among the Greeks, perhaps the motive, and the conduct it gave birth to, 
would, in such a case, have been rather approved chan disapproved of It 
seems to have been deemed an act of heroism on the part of Hercules, to have 
delivered his friend Theseus from hell; though divine justice, which held him 
there, should naturally have been regarded as being at least upon a footing 
with human justice. But to divine justice, even when acknowledged imder that 
character, the respect paid at that time of day does not seem to have been very 
profound, or weU-^settled: at present, the respect paid to it is profound and 
settled enough, though the name of it is but too ofren applied to diaates which 
could have had no other origin than the worst sort of human caprice. 
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find a man on ific point of starving: you rdieveliim; anda 
fiis li^b. In dus case your motive w ill ty Ijodv lut 

accounted laudable, and it will be termed compasacm. taiv 
charity, benevolence. Yet in all these cases die modrc & £ 
same: it is neither more nor less than the motive of good-vnO. 

26. To the pl^ures of malevolence, or antipathy, oom. 
sponds the motive whic^ in a neutral sens^ is 
antipathy or displeasure: and, in particular cases, <mifc» 
aversion, abhorrence, and indignation: in a neutral sm^^ 
perhaps a sense leaning a litde to the bad side, ilhwill: and. 
in particular cases, ai^er, wrath, and enmity. In a had s^ 
it is styled, in difiermt cases, wrath, spleen, iU-homoar 
mtred, mahee, rancour, rage, fury, cruelty,’tyranny, envy 
je^ousy, revenge, misanthropy, and by other 
it is hardly wordi while to endeavour to tollecL^ T goo^ 
will, it is used with epithets expressive of the persons vho are 
the objects of the afiection. Hence we hear of party ciumw, 
party rage, and so forth. In a good sense there seems to be 
no single name for it. In compound expressions it nuw be 
spoken of in such a sense, by epithets, such as jua and 
prefixed to words that are used in a neutral or nearly tipnu^l 


A 

1. You rob a man: he prosecutes you, and gets you pumdied: 
out of resentment you set upon him, and hang him wifh your 
own hands. In this case your motive will universally be 
deemed detestable, and will be called malice, crudty, reveas& 
and so forth, a. A man has stolen a htde money firomyou: out 


of resentment you prosecute him, and get him ha^ed by 



course of law. In this case people will probably be a 
divided in th^ opinions about your motive: yom fiimds 
will deem it a laudable one, and call it a just or laudable 
resentment; your enemies will perhaps be di^osed to deonit 
blameable, and call it cruelty, malice, revenge, and so foidi: 
to obviate which, your fiden<h will try perimps to change tbe 

^ Here; as elsewhere^ it may be observed* that the same words wfakh are 
mentioned as names of motives, are also many of them names of pMnm ; 
appetites, and auctions; fieddous enddes, wh^ aie fiamed onlf by con¬ 
sidering pleasures or pains in some particular point of view. Smne of tfate 
arc also names of mo^ quaHdes. Tbis branch of nomendattne is icmartaHf 
entangled: to unravel it completely would take up a whole vnEoine; not a 
syDable of which would belong propedy to the present de s ign . 
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motive, and call it public spirit. 3 . A man has murdered 
your father: out of resentment you prosecute him, and get him 
put to death in course of law. In this case your motive will 
be uni versally deemed a laudable one, and styled, as beiore, 
a just or laudable resentment: and your 6 iends, in or(kr to 
bring forward the more amiable principle from which the 
malevolent one, which was your immediate motive, took its 
rise, win be for keeping the latter out of sight, speaking of 
the former only, under some such name as filial piety. Yet 
in all these cases the motive is the same: it is neither more 

nor less than the motive of ill-will. 

27. To the several sorts of pains, or at least to all such 
t hem as are conceived to subsist in an intense degree, and to kind 
death, which, as far as we can perceive, is the termination of all pa ini. 
the pleasures, as well as all the pains we are acquainted with, 
corresponds the motive, which in a neutral sense is styled, in 
general, self-preservation: the desire of preserving one’s self 
from the pain or evil in question. Now in many instances 
die desire of pleasure, and the sense of pain, run into one 
another undistii^uishably. Self-preservation, therefore, where 
the degree of the pain which it corresponds to is but 
slight will scarcely be distinguishable, by any precise line, 
from the motives corresponding to the several sorts of 
pleasures. Thus in the case of the pains of hunger and thirst: 
physical want will in many cases be scarcely distinguishable 
from physical desire. In some cases it is styled, still in a neutral 
sense, self-defence. Between the pleasures and the pains of 
the moral and religious sanctions, and consequendy of the 
motives that correspond to them, as likewise between the 
pleasures of amity, and the pains of enmity, this want of 
boundaries has already been taken notice of.^ The case is 
the same between the pleasures of wealth, and the pains of 
privation corresponding to those pleasures. There are many 
cases, therefore, in which it will be difficult to distinguish the 
motive of self-preservation from pecuniary interest, from the 
desire of ingratiating one’s self^ from the love of reputation, 
and from reUgious hope: in which cases, those more specific 
and explicit names will naturally be preferred to this general 
and inexplicit one. There are also a multitude of compound 

^ See Chap, v. [Pleasures and Pains], par. 24, 25. 
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names, which either are already in use, or migfit. devised, 
to distinguish the specific branches of the motive of sdf- 
preservation firom those several motives, of a plf^snrahl c 
origin; such as the fear of poverty, the fear of losing such or 
such a man’s regard, the fear of shame, and the fear of God. 
Moreover, to the evil of death corresponds, in a neutral sense, 
the love of life; in a bad sense, cowardice: which corresponds 
also to the pains of the senses, at least when considered as 
subsisting in an acute degree. There seems to be no namo 
the love of life that has a good sense; unless it be the vague 
and general name of prudence. 

I. To save yourself fiombeing hanged, pilloried, imprisoned, 
or fined, you poison the only person who can give evidence 
against you. In this case your motive vrill universally be 
styled abominable: but as the term self-praervation has no 
bad sense, people will not care to make this use of it: they 
wiU be apt ra^er to change the motive, and call it maliop. , 
2. A woman, having been just delivered of an ili^timate 
child, in order to save herself fiom shame, destroys the rhild^ 
or abandons it. In this case, also, people will call die motive 
a bad one, and, not caring to speak of it under a neutral nami^, 
they will be apt to change the motive, and call it by some such 
name as cruelty. 3. To save the expense of a hal^pomy, you 
suffer a man, whom you could preserve at that expense, to 
perish with want, before your eyes. In this case your motive 
will be universahy deemed an abominable one; and, to av<^ 
i-allinor it by so indu^ent a name as self-preservation, people 
will be apt to call it avarice and niggardliness, with wlmh 
indeed in this case it indistinguishably coincides: for the sake 
of finding a more reproachful appellation, they will be apt 
likewise to change the motive, and term it cruelty. 4. To 
put an end to the pain of hunger, you steal a loaf of bread. 
In this case your motive will scarcely, perhaps, be deemed a 
very bad one; and, in order to express more indolence for 
it, people will be apt to find a stronger name for it than seffi- 
preservation, terming it necessity. 5. To save yourself 
drowning, you beat off an mnocent man who has got hold of 
the same plank. In this case your rnotive will in 
be deemed neither good nor bad, and it will be termed sdf- 
preservation, or necessity, or the love of life. 6. To »ve your 
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life from a gang of robbers, you kill them in the conflict. 

In this case the motive may, perhaps, be deemed rather 
laudable than otherwise, and, besides self-preservation, is 
styled io self-defence. 7. A soldier is sent out upon a party 
against a weaker party of ^e enemy: before he gets up with 
them, to save his life, he runs away. In this case die motive 
universally be deemed a contemptible one, and will be 
called cowardice. Yet in all these various cases, the motive is 
still the same. It is neither more nor less than self-preservation. 

28 . In particular, to the pains of exertion coriesponds To the pahts oj 
die motive, which, in a neutral sense, may be termed the love 

of ease, or by a stronger circumlocution, the desire of avoiding 
trouble. In a bad sense, it is termed indolence.^ It seems to 
hive no name that carries with it a good sense. 

I. To save the trouble of taking care of it, a parent leaves 
his child to perish. In this case the motive will be deemed an 
abominable one, and, because indolence will seem too mild a 
name for it, the motive will, perhaps, be changed, and spoken 
of under some such term as cruelty. 2, To save yourself from 
an illeg al slavery, you make your escape. In this case the 
motive win be deemed certainly not a bad one: and, because 
indolence, or even the love of ease, wiU be thought too un- 
frvourable a name for it, it wfll, perhaps, be styled the love of 
liberty. 3. A mechanic, in order to save his labour, makes an 
im provement in his machinery. In this case, people wiU look 
upon his motive as a good one; and finding no name for it 
that carries a good sense, they wiU be disposed to keep the 
motive out of sight: they wiU speak rather of his ingenuity, 
than of the motive which was the means of his manifesting 
that quality. Yet in all these cases the motive is the same; 
it is neither more nor less than the love of ease. 

29 . It appears then that there is no such thing as any sort of Motim tan 
motive winch is a bad one in itself: nor, consequently, any 

such thing as a sort of motive, which in itself is exclusively to the most fie- 
a good one. And as to their effects, it appears too that these f"®** complex- 
are sometimes bad, at other times either indifferent or good: 
and this appears to be the case with every sort of motive. Ij 


^ It may seem odd at first sight to speak of the love of ease as giving birth 
to action: but exertion is as natural an effect of the love of ease as inaction is, 
when a smaller degree of exertion promises to exempt a man from a greater. 
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sUntly bad. 


any sort of motive then is either good or had on the score of its 
effects, this is the case only on individual occasions, and wiA m- 
dividual motives; and this is the case with one sort of motive 
as well as with another. Jf any sort of motive then cm, in con¬ 
sideration of its effects, be termed with my propriety a bad one 
it can only be with reference to the balance of all die effects it 
may have had of bodi kinds within a given period, that is 
its most usual tendency. 

How it is that 30. What then? (it will be said) are not lust, cniekv 

** avarice, bad motives? Is there so much as any one individual 
&c. are con- occasion, in which motives like these can be otherwise rfiaw 

bad? No, certainly: and yet the proposition, that is qq 
one sort of motive but what will on many occasions be a good 
one, is nevertheless true. The fact is, that these are iiani« 
which, if properly applied, are never applied but in the ra ses 
where the motives they smnify happen to be bad. The 
names of these motives, considered apart from iheir 
are sexual desire, displeasure, and pecuniary interest. To sexual 
desire, when the effects of it are looked upon as bad, is given 
the name of lust. Now lust is always a bad motive. 'V^y? 
Because if the case be such, that the effects of the motive are 
not bad, it does not go, or at least ought not to go, by the 
name of lust. The case is, then, that whoi I say, ‘Lust is a 
bad motive’ it is a proposition that merely concerns the 
import of tiie word lust; and which would be frlse if trans¬ 
ferred to the other word used for the same motive, sexual 
desire. Hence we see the emptiness of all those rhapsodies of 
common-place morahty, which consist in the ta k i ng of such 
naTnf<; as lust, cruelty, and avarice, and branding them with 
marks of reprobation: applied to the thing, they are frlse; 
applied to toe name, they are true indeed but m^atory. 
Would you do a r^d service to mankmd, tiiow them ^ 
cases in which sexual desire merits the name of lust; displeasure 
fbaf of cruelty; and pecuniary interest, that of avarice. 

Under the above 31. If it were nccessary to apply such denominations u 
restrictions, good, bad, and indifferent to motives, they might be classed in 

disiingui^d the following manner, in consideration of the most frequent 
into good, bod, complexion of their effects. In the class of good motives 
ondind^^t . ^ ^ I Good-vwU. 2 . Love of 

reputation. 3 . Desire of amity. And, 4* R-digion- In the dass 
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of bad motives, 5. Displeasure. In the class of neutral or in¬ 
different motives, 6. Physical desire. 7. Pecuniary interest. 

8. Love of power. 9. Self-preservation; as including the fear 
of the pains of the senses, the love of ease, and the love of life. 

32. This method of arrangement, however, cannot but be Inconvaiiaiccs 

’ f. 11 1 • . • • • J of this distribu- 

imperfect: and the nomenclature beiongmg to it is m danger 
of being fallacious. For by what method of investigation can 
a man be assured,, that with regard to the motives ranked 
under the name of good, the good effects they have had, from 
the begirming of the world, have, in each of the four species 
comprised under this name, been superior to the bad? still 
more difficulty would a man frnd in assuring himself, that 
with regard to those which are ranked under the name of 
neutral or indifferent, the effects they have had have exactly 
balanced each other, the value of the good being neither 
greater nor less than that of the bad. It is to be considered, 
that the interests of the person himself can no more be left out 
of the estimate, than those of the rest of the community. 

For w'hat would become of the species, if it were not for the 
motives of hunger and thirst, sexual desire, the fear of pain, 
and the love of life? Nor in ffie actual constitution of human 
nature is the motive of displeasure less necessary, perhaps, than 
any of the others: although a system, in which the business 
of life might be carried on without it, might possibly be 
conceived. It seems, therefore, that they could scarcely, 
without great danger of mistakes, be distinguished in this 
mann er even with reference to each other. 

33. The only way, it should seem, in which a motive can it h only in 
with safety and propriety be styled good or bad, is with 

r ' ' 1 • rrtsiances thaf 

reterence to its ettects m each mdividual mstance; and prm- motiyes can h 
cipally from the intention it gives birth to: from which arise, t>r bad. 
as will be shown hereafter, the most material part of its effects. 

A motive is good, when the intention it gives birth to is a good 
one; bad, when the intention is a bad one: and an intention is 
good or bad, according to the material consequences that are 
the objects of it. So far is it from the goodness of the inten¬ 
tion’s being to be known only from the species of the motive. 

But from one and the same motive, as we have seen, may 
result intentions of every sort of complexion whatsoever. 
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This circumstance, therefore, can affi>r(l no due for the 
arrangement of the several sorts of motives. 

34. A more commodious method, therefore, it 
seem, would be to distribute them according to tfe inflnmn- 
which they appear to have on the interests of the 
members of the community, laying those of the party himsdf 
out of the question: to wit, accor^g to the tendency which 
they appear to have to unite, or disunite, his interests and 
theirs. On this plan they may be distinguished into socud, 
dissocial, and self-regarding. In the social class may be reckoned, 
I. Good-will. 2 . Love of reputation. 3 . Desire of amity. 
4 . Religion. In the dissocial may be placed, 5 . Displeasnze. 
In the self-regarding class, 6 . Physical desire. 7 . Pecuniary 
interest. 8 . Love of power. 9 . Self-preservation; as iiirlii<iiii«* 
the foar of die pains of die senses, the love of ease, and the 
love of life. 

35. With respect to the motives that have been temmd 
social, if any ferther distinction should be of use, to di!|t of 
good-will alone may be applied the epithet o{ purely-socuili 
while the love of reputation, the desire of amity, and the 
motive of reli^on, may together be comprised under die 
division of semi-social : the social tendency being much mote 
constant and unequivocal in the former than in any of the 
three latter. Indeed these last, social as they may be termed, 
are self-regarding at the same time.^ 


^ 4 . Order oj pre-emtnence among mottves 

36. Of all diese sorts of motives, good-will is that of whidt 
die dictates,* taken in a general view, are surest of coincidiiig 
with those of the principle of utility. For the dictates of 
udhty are neither more nor less than die dictates of the most 
extensive* and enhghtened (that is well-advised*) benevoloicc. 

^ *Rcligion,* says the pious Addison, somewhere in the Spectator, ‘is die 
highest species of self-love/ 

* When a man is supposed to be prompted by any morive to eng^ 

to engage, in suc^ or such an action, it may be of use, for foe CMvenioire w 
discourse, to speak of such motive as giving birth to an imaginary kind of 
law or dictate^ injoining him to engage, or not to engage, in ic* 

» Sec Chap. iv. [Value], and Chap. vi. [Sensibility], par. 21. 

* See Chap. ix. [Consciousness]. 

» See Chap. i. 
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The of the other motives may be conformable to 

^ose of utility, or repugnant, as it may happen. 

37 . In however, it is taken for granted, that in the case y 
in question die dictates of benevolence are not contradicted 
by those of a more extensive, that is enlarged, benevolence. 
Now when the dictates of benevolence, as respecting the 
interests of a certain set of persons, are repugnant to the dictates 
of the same motive, as respecting the more important^ interests 
of anodier set of persons, the former dictates, it is evident, are 
repealed, as it were, by the latter: and a man, were he to be 
governed by the former, could scarcely, with propriety, be 
to he governed by the dictates of benevolence. On 

were the motives on both sides sure to be alike 
present to a man’ s mind, the case of such a repugnancy would 
hardly be worth distinguishing, since the partial benevolence 
might be considered as swallowed up in the more extensive: 
if the former prevailed, and governed the action, it must be 
considered as not owing its birth to benevolence, but to some 
other motive: if the latter prevailed, the former might be 
considered as having no efiect. But the case is, that a partial 
benevolence may govern the action, without entering into 
any direct competition with the more extensive benevolence, 
which would forbid it; because the interests of the less 
numerous assemblage of persons may be present to a man’s 
mind, at a time when those of the more numerous are either 
not present, or, if present, make no impression. It is in this 
way that the dictates of this motive may be repug nan t to 
utility, yet still be the dictates of benevolence. What makes 
those of private benevolence conformable upon the whole 
to the principle of utility, is, that in general they stand un¬ 
opposed by those of pubhc: if they are repugnant to them, it 
is only by accident. What makes them the more conform¬ 
able, is, that in a civilized society, in most of the cases in which 
they would of themselves be apt to run counter to those of 
pubhc benevolence, they tind themselves opposed by stronger 
motives of the self-regarding class, which are played off 
against them by the laws; and that it is only in cases where 
they stand unopposed by the other more salutary dictates, 
that they are left free. An act of irqustice or cruelty, com- 

* Or valuable. See Chap. iv. [Value]. 
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mitted by a man for the sake of his fether or his son, is 

punished, and with reason, as much as if it were committed 
for his own. 

38 . After good-will, the motive of which the dictates 
seem to have the next best chance for coinciding with diose of 
utility, is that of the love of reputation. There is but one 
circumstance which prevents the dictates of this motive from 
coinciding in all cases with those of the for mer . This is, ihat 
men in dheir likings and dislikings, in the dispositions’they 
manifest to annex to any mode of conduct rhe ir approbation 
or their disapprobation, and in consequence to rh<» person 
who appears to practise it, their good or their ill will, do not 
govern themselves exclusively by the principle of utility. 
Sometimes it is the principle of asceticism they are guided by: 
sometimes the principle of sympathy and antipathy. Hictc 
is another circumstance, which diminishes, not their conform¬ 
ity to the principle of utihty, but only their efficacy in com¬ 
parison with the dictates of the motive of benevolence. The 
dictates of this motive will operate as strongly in secret as in 
public: whether it appears likely that the conduct which they 
recommend will be known or not: those of the love of reputa¬ 
tion will coincide with those of benevolence only in propor¬ 
tion as a man’s conduct seems likely to be known. This cir¬ 
cumstance, however, does not make so much diffirence as at 
first sight might appear. Acts, in proportion as they arc 
material, are apt to become known and in point of reputar- 
tion, the shghtest suspicion often serves for proof 3esides, 
if an act be a disreputable one, it is not any assurance a man 
can have of the secrecy of the particular act in question, 
that will of course surmount the objections he may have 
against engaging in it. Thoiagh the act in question should 
remain secret, it will go towards forming a habit, which, may 
give birth to other acts, that may not meet with the same good 
fortune. There is no h uman being, perhaps, who is at years of 
discretion, on whom considerations of this sort have not some 
weight: and they have the more weight upon a man, in pro¬ 
portion to the strength of his intellectual powers, and the 
firmness of his mind.* Add to this, the influence which habit 
itself, when once formed, has in restraining a man from acts 

* See B. II. tit. [E\idencc]. * Sec Chap. vi. [Scnsibilit>’], par. 12,13. 
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towards which, feom the view of the disrepute annexed to 
as well as from any other cause, he has contracted an 
aversion- The influence of habit, in such cases, is a matter of 
fcct, which, though not readily accounted for, is acknow¬ 
ledged and indubitable.^ 

39 . Afrpr the dictates of the love of reputation come, as those oj 
it should seem, those of the desire of amity. The former are 
disposed to coincide with those of utility, inasmuch as they 

are disposed to coincide with those of benevolence. Now 
diose of the desire of amity are apt also to coincide, in a certain 
sort, with those of benevolence. But the sort of benevolence 
with the dictates of which the love of reputation coincides, is 
the more extensive; that with which those of the desire of 
amity coincide, the less extensive. Those of the love of amity 
have still, however, the advantage of those of the self- 
r^arding motives. The former, at one period or other of his 
life, dispose a man to contribute to the happiness of a con¬ 
siderable'number of persons: the latter, firom the beginning of 
life to the end of it, confine themselves to the care of that 
single individual. The dictates of the desire of amity, it is 
alain, will approach nearer to a coincidence with those of the 
! ove of reputation, and thence with those of utility, in pro¬ 
portion, aeteris paribus, to the number of the persons whose 
amity a man has occasion to desire; and hence it is, for 
example, that an EngM member of parliament, with all his 
own weaknesses, and all the follies of the people whose amity 
he has to cultivate, is probably, in generm, a better character 
than the secretary of a visier at Constantinople, or of a naib 
in Indostan. 

40 . The dictates of religion are, under the infinite diversity Diffiodty of 
ofrehgions, so extremely variable, that it is difficult to know^j^i^^*^*’^ 
what general account to give of them, or in what rank to 

place the motive they belong to. Upon the mention of 
rehgion, people’s first thoughts turn naturally to the rehgion 
they themselves profess. This is a great source of miscalcula¬ 
tion, and has a tendency to place this sort of motive in a 

^ Strictly speaking, habit, being but a fictitious entity, and not really any 
dong distinct fi^om the acts or perceptions by which it is said to be formed, 
cannot be the cause of any thing* The enigma, however, may be satisfactorily 
solved upon the principle of association, of the nature and force of which a very 
sads&ctory account may be seen in Dr* Priestley’s edition of Hartley on Man. 
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higher rank than it deserves. The dictates of religion would 
i coincide, in all cases, with those of utility, were the Being, 
Jwho is the object of religion, universally supposed to be as 
\^euevolent as he is supposed to be wise and powerful; and 
were the notions entertained of his benevolence, at die sam e 
time, as correct as those which are entertained of his wisdom 
and his power. Unhappily, however, neither of the se is die 
He is universally supposed to be all-powerful: for by 
the Deity, what else does any man mean than the Being, 
whatever he be, by whom every thing is done? And as to 
knowledge, by the same rule that he should know one thing 
he should know another. These notions seem to be as correct 
for all materiai purposes, as they are universaL But among 
the votaries of religion (of which number the muld^ous 
fraternity of Christians is but a small part) diere seem to be 
but few (I will not say how few) who are real believers in his 
benevolence. They call him benevolent in words, but they 
do not mean that he is so in reality. They do not mean, that 
he is benevolent as man is conceived to be benevolent: they 
do not mean that he is benevolent in the only sense in which 
benevolence has a meaning. For if they did, they would 
recognise that the dictates of religion could be neither more 
nor less than the dictates of utility: not a titde diiferent: not 
a titde less or more. But the case is, that on a thousand 
occasions they turn their backs on the principle of utUity. 
They go astray after the strange principles its antagonists: 
sometimes it is the principle of ascedcism: sometimes the 
principle of sympathy and antipathy.' Accordingly, the idea 
they bear in their minds, on such occasions, is but too often 
the idea of malevolence; to which idea, stripping it of its 
own proper name, they bestow the specious appellation of the 
social motive.® The dictates of rel^on, in short, are no odio- 

^ Chap. u. (Principles Adverse], par. 18. 

* in order the better to conceal the dieat (from didt own eye 

doubtless as well as from others) they set up a phantom of dieir own, which 
they caU Justice: whose dictates are to modify (whidi beii^ explainei^^ 
to oppose) the dictates of benevolence. But justice, in the only sense in ynudi it 
has a F Of^ning . is an imaginary personage, fdgned the eonycmcncc ot 
discourse, whose dictates are the dictates of utility, appli^ to certam parnc^ 
Justice, then, is nodiing more than an imaginary instrument, M^oyea 
to forward on certain occasions, and by certain means, the purposes or benevo- 
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on. As to the order- that takes place among the motives of 
the self-regarding class, considered in comparison with one 
another, there seems to be no difference which on thk occasion 
would be worth mentioning. With respect to the 
motive, it makes a difference (widi regard to its extra-regard¬ 
ing effects) from which of two sources it originates; wl^er 
from self-regarding or from social considerations. The dis¬ 
pleasure you conceive against a man may be founded ririiiT 
on sorne act which offends you in the first or on m 

act which offends you no otherwise than because you look 
upon it as being prejudicial to some other party on whose 
behalf you interest yourself: whidi other party may be of 
course either a determinate individual, or any 
of individuals, determinate or indeterminate.^ It is obvious 
^ough, that a motive, though in itself dissocial, may, by 
issuing from a social or^in, possess a social tendency; and 
that its tendency, in this case, is likely to be the more wrial 
the more enlarged die description is of the persons whose 
interests you espouse. Displeasure, venting itself j^ainst a 
man, on account of a mischief supposed to be done by him 
to the public, may be more social in its effeos than any good¬ 
will, the exertions of which are confined to an individuaL^ 


§ 5 . Conflict among motives 

43. Whm a man Im it in contemplation to engage in any 
action, he is frequently acted upon at the same time by the 
force of iveK motives: one motive, or set of niotives. acting 
in one direction; another motive, or set of motives, acting as 
it were in an opposite direcdon. The motives cm one side 
disposing him to engage in the action: those on the other, 
disposing him not to engage in it. Now, any motive, the 
influence of which tends to dispose him to engage in the 
action in question, may be termed an impelling motive: any 
motive, the influence of which tends to dispose him not to 
engine in it, a restraining motive. But these appellations may 
of course be interchanged, accordii^ as the act is of the post:- 
dve kind, or die negadve.^ 

^ See Chap. vL [Sensibility]* par. 21. * See par. 37. 

* See Chap. viL [Actions]* par. S. 
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44. It has been shown, that tliere is no sort of motive but I VIm/ ar^ tht 
may give birth to any sort of action. It follows, therefore, 

that there are no two motives but may come to be opposed tiariancd 
to one another. Where the tendency of the act is bad, the 
most common case is for it to have been dictated by a motive 
either of the self-regarding, or of the dissocial class. In such 
case the motive of benevolence has commonly been acting, 

though ineffectu^y, in the character of a restraining motive. Example to 

45. An example may be of use, to show the variety of con- illustrate a 
tendmg motives, by which a man may be acted upon at the 

sameiime. CriUon, a Catholic (at a time whenit was generaUy 

ought meritorious among Catholics to extirpate Protes- 
tants), was ordered by his king, Charles IX of France, to faU 
privately upon Cohgny, a Protestant, and assassinate him; his 
answer was, ‘Excuse me. Sire; but I’ll fight him with all my 
heart. Here, then, were all the three forces above men¬ 
tioned, including that of the political sanction, acting upon 
mm at once By the poUtical sanction, or at least so much of 
e torce of it as such a mandate, from such a sovereign 
Ksued on such an occasion, might be supposed to carry with 
It. he was enjomed to put Coligny to death in the way of 
assassmation: by the rehgious sanction, that is, by the diemtes 
of rehgiom zeal, he was enjoined to put him to death in any 
way. by the moral smcoon, or in other words, by the dictates 

rwhXn*^’ of reputation, he was permitted 

( hich permission, when coupled with the mandates of his 

^ladlS’ ‘^Pe^^ated, he conceived, as an injunedonj to fight 
evolence (supposmg the mandate to be unjustifiableUe 

rpea^wfiE hf^1,^" “ 

bv the dirtaf f ^tipposing the mandate to be unjustifiable, 

o meddle with him at any rate. Among this confusion of 
repugnant dictates, CriUon, it seems ^ave n f 

accepted, as It was not, he remained at peace. 

multitude of questions might arise^ Supposing the 

but vanSom k in 
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dictates of the political sanction to follow the mandate of die 
sovereign, of what kind were the motives which they afforded 
him for compHance? The answer is, of the self-regarding 
kind at any rate: inasmuch as, by the supposition, it was in 
the power of the sovereign to punish him for non-comphance 
or reward him for comphance. Did they afford him the 
motive of religion? (I mean independendy of the drcum- 
jrjuce of heresy above mentioned) the answer is. Yes, if his 
notion was, that it was God’s pleasure he should comply with 
them; No, if it was not. Did they afford him the motive of 
fVi p love of reputation? Y^es, if it vras his notion that die world 
would expect and require that he should comply with them: 
^o, if it was not. Did they afford him that of benevolence? 
Yes, if it was his notion that the community would upon the 
whole be the better for his complyii^ ytidi them : No, if it 
was not. But did the dictates of the poUtical sanction, in the 
case in question, actually follow the mandates of the sovereign.. 
in other words, was such a mandate legal? This we see is a 
mere ^uestdon of locsd Jurispnideiice, altogetHer foreign to 

the present purpose. 111 ' c 

)/ 46 What is here said about the goodness and b^ess ot 

- motives, is far &om being a mere matter of words. Therewill 

be occasion to m^e use of it hereafter for varioiK mportmt 
purposes. I shall have need of it for the sake of dissipatmg 

various prejudices, 

sometJes by cherishing the flame of “ 

other times, by obstructing the comse o justice, 
shown, that in the case of many offe^j^' 

W^/in Se neiri place, that it is easy m k ^e^ 

incapable o^beii^ ascertained; and «cte “ “ 

Sence in the demand for punishment; d^ m ^ 
the motive that may happen to govern a prosecutor, 

> Us. lie [Honan*!' 

S See Chap. xi. [Dispositions]. 
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sideradon totally immaterial: whence may be seen the mis¬ 
chievousness of the prejudice that is so apt to be entertained 
against informers; and the consequence it is of that the Judge, 
in particular, should be proof against the influence of such 
delusions. 

Lastly, The subject of motives is one with which it is neces¬ 
sary to be acquainted, in order to pass a judgment on any 
means that may be proposed for combating offences in their 
source.^ 

But before the theoretical foundation for these practical 
observations ran be completely laid, it is necessary' we should 
say something on the subject of dispositiott: which, accordingly, 
will fu rnish matter for the ensuing chapter. 

^ See Append, dt. [Prevendve Insdcutkxts]. 
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OF HUMAN DISPOSITIONS IN GENERAL 


1. In the foregoing chapter it has been shown at large, Aat 
goodness or badness cannot, widi any propriety, be predicate 
of motives. Is there nothing then about a man that can 
properly be termed good or bad, when, on such or such an 
occasion, he suffers hunself to be governed by such or such a 
motive? Yes, certainly: his disposition. Now disposition is a 
kind of fictitious entity, feigned for the convenience of dis¬ 
course, in order to express what there is supposed to be 
pemutn^tU in a man*s frame of mind, where, on such or such 
an occasion, he has been influenced by such or sudi a motive, 
to engage in act, which, as it appeared to him , was of sudi 

or such a tendency. ^ 

2. It is with disposition as with every thing else: it will be 

good or bad according to its effects: according to the effects it 
has in augmenting or diminishing the happiness of the comr* 
munity. A man’s disposition may accorchngly be consi^ed 
in two points of view: according to the influenre it h^ eidier, 

1 on his own happiness: or, a. on the happing of ot^. 
Viewed in both these lights together, or in eite of them 
indiscriminately, it may be termed, on the one han^ good; 
on the other, bad; or, in flagrant cases, depraved. Viewed m 
the former of these lights, it has scarcely any panfa naiM. 
which has as yet been appropriated to it. It might be tenne^ 
thouch but inexpressively, frail or infir^ on the one ^d: 
sound or firm, on the other. Viewed in the other light, it 

I It might also be tenned virtuous, or vido^ Ibe only ^ 

use of di<Se terms on the present occasion is. die great qj^oty 

diis is, their being apt to annex “parwKmsdf: 
caknesscs to a level with enmes, ^a way to aimi^ ^ orcat 


w 


ones, is the way 
ercat ones. 


i fo7 To exit small evils to a 1^ ^ ^ 

diminish the share of attention which ought to be paid 
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miaht be tenned beneficent, or meritorious, on the one hand: 
pemcious or mischievous, on the other. Now of that branch 
^ a man’s disposition, the effects of which regard in the first 
instance only himself, there needs not much to be said here. 

To reform it when bad, is the business rather of the moralist 
than the legislator: nor is it susceptible of those various 
modifications which make so material a difference in the 
effects of the other. Again, with respect to that part of it, 
the effects whereof regard others in the first instance, it is 
only in as far as it is of a mischievous nature that the penal 
branch of law has any immediate concern with it: in as far 
as it may be of a beneficent nature, it belongs to a hitherto 
but litde cultivated, and as yet unnamed branch of law, which 
might be styled the remuneratory. 

3 . A man then is said to be of a mischievous disposition, A misMevou: 

when, by the influence of no matter what motives, he is pre- “ 

sumed to be more apt to engage, or form intentions of engag- disposition; 
ing, in acts which arc apparently of a pernicious tendency, 

than in such as are apparently of a beneficial tendency: of a 
meritorious or beneficent disposition in the opposite case. 

4. I say presumed: for, by die supposition, all that appears IVhat a mm’: 

is one single action, attended with one single train of circum- 
stances: but firom that degree of consistency and uniformity matter cj pre- 
which ^erience has shown to be observable in the different sumptwn. 
actions of the same person, the probable existence (past or 
future) of a number of acts of a similar nature, is naturally and 
justly inferred from the observation of one single one. Under 
such circumstances, such as the motive proves to be in one 
instance, such is the disposition to be presumed to be in 
others. 

5. I say apparently mischievous: that is, apparendy with It depends up 
regard to him: such as to him appear to possess that tendency*: 

tor from the mere event, mdependent ot what to him itj„m. 
appears beforehand likely to be, nothing can be inferred on 
eidier side. If to him it appears likely to be mischievous, in 
such case, though in the upshot it should prove innocent, or 
even beneficial, it makes no difference; there is not the less 
reason for presuming his disposition to be a bad one: if to him 
it appears likely to be beneficial or innocent, in such case, 
though in die upshot it should prove pernicious, there is not 
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Which position 
is grounded on 
two facts: 

1 . TTie corres¬ 
pondence he- 
txoeen intentions 
and conse¬ 
quences: 


2. Between the 
intentions of the 
same penon at 
different times. 
The disposition 
is to he inferred: 
1. From the 
apparent ten¬ 
dency of the act : 
2* From the 
nature of the 
motive. 


the more reason on that account for presuming his disposidon 
to be a good one. And here we see the importance of the 
circumstances of intentionahty/ consciousness,‘ imconscious- 
ness,® and mis-supposal.® 

6 . The truth of these positions depends upon two others, 
both of them sufficiently verifi^ by experience: The one is, 
that in the ordinary course of things me consequences of 
actions commonly turn out conformable to intendons. A 
man who sets up a butcher s shop, and deals in beef, when he 
intends to knock down an ox, commonly does knock- down 
an ox; though by some unlucky accident he may chanre to 
miss his blow and knock down a man: he who sets up a 
grocer’s shop, and deals in sugar, when he intends to sell 
sugar, commonly does sell sugar: though by some unluiky 
accident he may chance to sell arsenic in the room of it 

7 . The other is, diat a man who entertains intendons of 
doing mischief at one time is apt to entertain the like inten¬ 
tions at another.* 

8 . There are two 


Case L 
Tendencyy 
good —motiv 
self-regarding. 


ostances upon wmen the nature ot 
the disposition, as indicated by any act, is liable to depend: 
I, The apparent tendency of the act: z. The nature of the 
motive which gave birth to it.. This dependency is subject to 
different rules, according to the nature of the motive. In 
stating them, I suppose all along the apparent tendency of the 
act to be, as it commonly is, the same as the real 
9. I. Where the tendency of the art is good, and die motive 
is of the self-regarding kind. In this case the motive affords no 
inference on either side. It affords no inffication of a good 

/1r)es it afford any indication of a bad 

to a hungry man who asks for it. 
)se acts of which, in ordinary cases, 


one. 


1 See Oup. viiL * See Chap, ii _ _ « a. . 

A • To =»pp<« . <0 bo of . ^ 

sbooM. in viniie of dm very 

either that his disposition, thoi^ g(^ m cer^ eood^ ^ 

the whole: or that a rehgious disposition is not m general a gooa one. 


one. 
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the tendency is unquestionably good. The baker s motive is 
the ordinary commercial motive of pecumary interest. It is 
plain, that there is nothing in the transaction, thus stated, that 
ran afford the least ground for presuming that the baker is a 
better or a worse man than any of his neighbours. 

10 . a. ^iVhere the tendency of the act is fcfld, and the motive, 
as before, is of the self-regarding kind. In this case the disposi¬ 
tion indicated is a michievous one. ^ 

A man steals bread out of a baker’s shop: this is one of those 
acts of which the tendency will readily be acknowledged to 
be bad. Why, and in what respects it is so, will be stated 
farther on.^ His motive, we will say, is that of pecuniary 
interest; the desire of getting the value of the bread for 
nothii^. His disposition, accordingly, appears to be a bad 
one: for every one will allow a thievish disposition to be a 
bad one. 

11. 3 . Where the tendency of the act is good, and the motive 
is the purely social one o£ good-will. In this case the disposi¬ 
tion indicated is a beneficent one. 

A baker gives a poor man a loaf of bread. His motive is 
compassion; a name given to the motive of benevolence, in 
particular cases of its operation. The disposition indicated by 
the baker, in this case, is such as every man will be ready 
enough to acknowledge to be a good one. 

12. 4 . Where the tendency of the act is bad, and the motive 
is the purely social one of good-wdl. Even in this case the 
disposition which the motive indicates is dubious: it may be a 
mischievous or a meritorious one, as it happens; according as 
the mischievousness of the act is more or less apparent. 

13. It may be thought, that a case of this sort cannot exist; 
and that to suppose it, is a contradiction in terms. For the 
act is one, which, by the supposition, the agent knows to be 
a mischievous one. How then can it be, that good-will, that 
is, the desire of doing good, could have been the motive that 
led him into it? To reconcile this, we must advert to the 
distinction between enlarged benevolence and confined.* The 
motive that led him into it, was that of confined benevolence. 
Had he followed the dictates of enlarged benevolence, he 

^ See chap. xiL [Consequences], and Code, B. I. tit. [Theft], 

* Sec Chap. x. [Motives]. 
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would not have done what he did. Now, although he 
followed the dictates of that branch of benevolence, which 
in any single instance of its exerdon is mischievous, when 
opposed to the other, yet, as the cases which call for the exer¬ 
tion of the former are, beyond comparison, more numerous 
fhari those which call for the exertion of the latter, die dispon- 
tion indicated by him, in following the impulse of the former, 
w'dl often be such as in a man, of the common run of men, 
may be allowed to be a good one upon the whole. 

14. A man with a numerous ^nuly of childroi, on die 
point of starving, goes into a baker’s shop, steals a loa^ 
divides it all among the children, reserving none of it for 
himself. It wih be hard to infer that that man’s disposition is a 
mischievous one upon the whole. Alter the case, give him 
but one child, and that hungry perhaps, but in no imminent 
danger of starving: and now let Ae man set fire to a house fiiQ 
of people, for the sake of stealing money out of it to buy the 
bread with. The disposition here indicated will hardly be 
looked upon as a good one. 

15. Another case will appear more difficult to dedde dian 

either. Ravaillac assassinated one of the best and wisest of 
sovereigns, at a time when a good and wise sovereign, a bless¬ 
ing at all times so valuable to a state, was particularly predous: 
and that to die inhabitants of a populous and extensive empire. 
He is and doomed to die most excr u cia ti n g tortures. 

His son, well persuaded of his being a sincere poiitent, and 
that mankind, in case of his being at large, would have 
nothing more to fear firom him, effectuates his escape, b this 

a sign of a good disposition in the son, or of a bad one? 
Perhaps some "will answer, of a bad one, ^or, besides the 
interest which the nation has in the sufferings of * 
criminal, on the score of the example, the future g^ 
behaviour of such a criminal is more t han any one can have 

sufficient ground to be persuaded of. 

16. Well thp‘", let Ravaillac, the son, not feciht^ ins 
father’s escape; but content himself with conveying poison to 
hjm, that at the price of an easier death he may esc^ to 
torments. The decision will now, perhaps, be more <hftciUt. 
The art is a wrong one, let it be allowed, and such ^ otignt y 
all means to be punished; but is the disposition manifested by it 
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Case 5, 


a bad one? Because the young man breaks the laws in this 
one instance, is it probable, that if let alone, he would break 
the laws in ordinary instances, for the satisfaction of any 
inordinate desires of his own? The answer of most men would 
probably be in the negative. 

17 . 5. Where the tendency of the act is good, and Ae motive 

is a semi-social one, the love of reputation. In this case the ^^^— moiivf, 
disposition indicated is a good one. love of nputa- 

In a time of scarcity, a baker, for the sake of gaming the flo"- 
esteem of the neighbourhood, distributes bread gratis among 
the industrious poor. Let this be taken for granted: and let 
it be allowed to be a matter of uncertainty, whether he had 
any real feeing for the sufferings of those whom he has 
relieved, or no. His disposition, for all that, cannot, with any 
pretence of reason, be termed other\vise than a good and 
jeneficent one. It can only be in consequence of some very 

idle prejudice, if it receives a different name.^ 

18 . 6. Where the tendency of the act is bad, and the motive, C«e 6. 

as before, is a semi-social one, the love of reputation, 

this case, the disposition which it indicates is more or less 
good or bad; in the fint place, according as the tendency of 
die act is more or less mischievous: in the next place according 


^ The bulk of mankind, ever ready to depredate the character of their The bulk of 
neighbours, in order, indirectly, to exalt their owm, will take occasion to mankind apt to 
refer a motive to the class of bad ones as often as they can find one still better, depreciate this 
to which the act might have owed its birth. Consdous that his own motives motive, 
are not of the best class, or persuaded that if they be, they will not be referred 
to that dass by odien; a&aid of being taken for a dupe, and anxious to show 
the reach of his penetration; each man takes care, in the first place, to impute 
the conduct of every other man to the least laudable of the motives that can 
account for it: in the next place, when he has gone as far that way as he can, 
and cannot drive down the individual motive to any lower class, he changes his 
battery, and attacks the very class itself. To the love of reputation he will 
accordingly give a bad name upon every occasion, calling it ostentation, 
vanity, or vain-glory. 

Parfy to the same spirit of detraction, the natural consequence of the 
sensibility of men to the force of the moral sanction, partly to the influence of 
the prindple of asceticism, may, perhaps, be imputed the great abundance of 
bad names of motives, in comparison of such as arc good or neucral: and, in 
particular, the total want of neutral names for the motives of sexual desire, 
physical desire in general, and pecuniary interest. The superior abundance, 
even of good names, in comparison of neutral ones, would, if examined, be 
found rather to confirm than disprove the above remark. The language of a 
people on these points may, perhaps, serve in some measure as a key to their 
moral sentiments. But such speo^dve disquisitions are foreign to the pur¬ 
pose of the present work. 
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as the clictates of the moral sanction, in the society in question, 
approach more or less to a coincidence with those of utility. 
It does not seem probable, that in any nation, which is in a 
state of tolerable civilization, in short, in any nation in which 
such rules as these can come to be consulted, the dictates of 
the moral sanction will so far recede from a coincidence 
w^ith those of utihty (that is, of enhghtened benevolence) 
that the disposition indicated in this case can be otherwise 
a good one upon the whole. 

19. An I ndi a n receives an iryury, real or imaginary, from 
an Indian of another tribe. He revenges it upon the person of 
his antagonist with the most excruciating torments: the case 
being, that cruelties inflicted on such an occasion, gain him 
reputation in his own tribe. The disposition manifested in 
such a case can never be deemed a good one, among a people 

ever so few degrees advanced, in point of civilization, above 
the Indians. 

20. A nobleman (to come back to Europe) contracts a debt 
with a poor tradesman. The same nobleman, presendy after¬ 
wards, contracts a debt, to the same amotint, to another 
nobleman, at play. He is unable to pay both: but he pays 
the whole debt to the companion of his amusements, and no 
part of it to the tradesman. The disposition manifested in 
this case can scarcely be termed otherwise than a bad one. 
It is certainly, however, not so bad as if he had paid neither. 
The principle of love of reputation, or (as it is called in the 
case of this partial application of it) honour, is here opposed 
to the worthier principle of benevolence, and gets the better 
of it. But it gets the better also of the self-regarding principle 
of pecuniary interest. The disposition, therefore, which it 
indicates, although not so good a one as that in which the 
principle of benevolence predominates, is better than one in 
which the principle of self-interest predominates. He would 
be the better for having more benevolence: but would he be 
the better for having no honour? This seems to admit of 
great dispute,^ 

21. 7- "Where the tendency of the act isgood^ and the motive 
is the semi-social one of religion* In this case, the disposition 
indicated by it (considered with respect to the influence of it 

^ See the case o£Duels discussed in H. L tit, rHomicidel. 
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on the man’s conduct towards others) is manifestly a bene¬ 
ficent and meritorious one. 

A baker distributes hread gratis among the indus^ous po<^. 

It is not that he feels for their distresses: nor is it for the sake 
of gaining reputation among his neighbours. It is for the s^e 
of gaining the favour of the Deity; to whom, he takes tor 
granted, such conduct will be acceptable. The disposition 
manifested by such conduct is plainly what every man would 

call a good one. . , i i ^ a 

22. 8. Where the tendency of the act is bad, and the motive 

is diat of rehgion, as before. In this case the dispositicm is religim 
dubious. It is good or bad, and more or less good or bad, in 
the first place, as the tendency of the aa is more or less mis¬ 
chievous ; in the next place, according as the religious tenets of 
the person in question approach more or less to a coincidence 
with the dictates of utility. 

23. It should seem fi:om history, that even in nations in a TTk 
tolerable state of civilization in other respects, the dictates of 
religion have Wn found so far to recede from a coincidence 
with those of utility; in other words, firom those of enlightened 
benevolence; that ^e disposition indicated in this case may 
even be a bad one upon the whole. This however is no olyec- 
tion to the inference which it affords of a good disposition 

in those countries (such as perhaps are most of the countries of 
Europe at present) in which its dictates respecting the conduct 
of a man towards other men approach very nearly to a 
coincidence with those of utility. The dictates of reUgion, 
in their application to the conduct of a man in what concerns 
himself Jone, seem in most European nations to savour a 
good deal of the ascetic principle; but the obedience to such 
rnis talc pn dictates indicates not any such disposition as is 
likely to break out into acts of pernicious tendency with res¬ 
pect to others. Instances in which the dictates of reUgion lead 
a man into acts which are pernicious in this latter view, seem 
at present to be but rare; unless it be acts of persecution, or 
impolitic measures on the part of government, where the 
law itself is either the principal actor or an accompUce in the 
mischief. Ravaillac, instigated by no other motive than this, 
gave his country one of the most fiital stabs that a country 
ever received firom a sinnle hand; but haooUv the Ravaillacs 
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are but rare. They have been more frequent, however in 
P France than in any other country during the same period: 
and it is rem^hable, that in every instance it is diis motive 


0 






1 ,Aat has produced them. When they do appear, however, 
i 0 nobody, I suppose, but such as themselves, will be for tenninp’ 
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a disposition, such as they manifest, a good one. It seems 

hardly to be denied, but that diey are just so much the worse 
for their notions of rehgion; and that had they been left to 
the sole guidance of benevolence, and the love of reputation, 
without any rehgion at all, it would have been but so much 
the better for maiildnd. One may say nearly the same thing, 
perhaps, of those persons who, without any particular 
obhgation, have taken an active part in the execution of 
laws made for the punishment of those who have the mis¬ 
fortune to differ with the magistrate in matters of rehgion, 
much more of the legislator hhnself, who has put it in their 
power. If Louis XIV had had no rehgion, France would not 
^ve lost 800,000 of its most valuable subjects. The same thing 
may be said of the authors of the wars called holy ones; 
ther w'aged against persons called Infidels, or persons 
, u^,i.ided with the stiU more odious name of Heretics. In 
\ \ Denmark, not a great many years ago, a sect is said to have 
arisen, who, by a strange perversion of reason, took it into 
their heads, that, by leading to repentance, murder, or any 
other horrid crime, might be made the road to heaven. 
It should all along, however, be observed, that instances of this 
latter kind were always rare; and that in almost all the 
countries of Europe, instances of the former kind, though 
once abundantly frequent, have for some time ceased. In 
certain coimtries, however, persecution at home, or (what 
produces a degree of restraint, which is one part of the 
mischiefs of persecution) I mean the disposition to persecute, 
whensoever occasion happens, is not yet at an end; insomuch 
that if there is no actual persecution, it is only because diere are 
no heretics; and if there are no heretics, it is only because 
there are no thinkers.^ 

24. 9 . Where the tendency of the act is good, and the 
motive (as before) is the dissocial one of ill-will. In this case 
the motive seems not to afford any indication on either side. 


CdSg 9. 
Tendency, 
good— fttotiue, 
maJevclcncf. 


See B. L dt. [Odences agaimt Religion]. 
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It is ao indication of a good disposition; but neither is it any 

indication of a bad one. ^ . r- t. 

You have detected a baker in selling short weight: you xamp . 

prosecute him for the cheat. It is not for the sake ot gam 
that you engaged in the prosecution; for there is nothing 
to be got by it: it is not from pubUc spirit: it is not for the 
sake of reputation; for there is no reputation to be got by it: 
it is not in the view of pleasing the Deity: it is merely on 
account of a quarrel you have with the man you prosecute. 

From the transaction, as thus stated, there does not seem to be 
anything to be said either in favour of your disposition or 
against it. The tendency of the act is good: but you would not 
have engaged in it, had it not been from a motive which 
there seems no particular reason to conclude will ever pronipt 
you to engage in an act of the same kind again. Your motive 
^ of that sort which may, with least impropriety, be termed a 
bad one: but die act is of that sort, wliich, were it engaged in 
5 Q often, could never have any evil tendency, nor 
indeed any other tendency than a good one. By the supposi¬ 
tion, the motive it happened to be dictated by was that of 
ill-i;^: but the act itself is of such a nature as to have wanted 
nothing but sufficient discernment on your part in order to 
have been dictated by the most enlarged benevolence. Now, 
from a man’s having suffered himself to be induced to gratify 
his resentment by means of an act of which the tendency is 
good, it by no means follows that he would be ready on 
another occasion, through the influence of the same sort of 
motive, to engage in any act of which the tendency is a bad 
one. The motive that impelled you was a dissocial one: but 
what social motive could there have been to restrain you? 

None, but what might have been outweighed by a more 
enlarged motive of me same kind. Now, because the dis¬ 
social motive prevailed when it stood alone, it by no means 
follows that it would prevail when it had a social one to 
combat it. 

25. 10 . Where the tendenev of the act is bad, and the motive 10 
is the dissocial one of malevolence. In this case the disposition ’ 
it indicates is of course a mischievous one. malevolewt 

The man who stole the bread from the baker, as before, Example. 
did it with no other view dian merely to impoverish and afflict 
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Problem—to 

measure the 
depravity in a 
man's dispcsi- 
tion. 


A man's dispo-^ 
sition is con¬ 
stituted by the 
sum his intai- 
tions: 


—whidi owe 
tiieir Wrt/i to 
motives. 


A seducing or 
corrupting 
motive, wkat- 
a tutelary or 
preservatory 
motive. 


Tutelary 
motives are 
either standing 
or occasional. 


bv such a tran« ^ • L j ‘^posiOon, evidenced 

Perceive iSSy. “ ' ’’““‘y “« 

wWA ^ draumtances fiom 

men the mischievousness or meritoriousness of a man’« 

mLm nf “ “"Kd m the gross: we come now to the 
inn from " ““itoriousness. as result¬ 
ant AposStS wervf ““ 

To oV^ ^position where the act is mischievous 
To this object therefore, we shaU here confine ourselv« 

depend unnrlr^' tbe Mture of a man’s disposition must 

toTe fj ' f of Ifis sensibility 

ere, the sum of his mtenuons: the disposition he is of 

d^g that period. I£ of the acts he has been intending to 
gage m d^g the supposed period, those whiA are 
apparendy of a ^chievous tendency, bear a large propor> 

tendency, Im disposition ^ be of the mischievous cS 

“ OC^ ir die innocent or upright, 

hv mtcntions, like every thing else, are produced 

y the things that are their causes: and the causes of inten¬ 
tions are moUves. If, on any occasion, a man forms either a 

good or a bad mtention, it must be by the influence of some 
motive. 

29. Wheu art, which a motive prompts a man to 
engage m, is of a mischievous nature, it may, for distinctiou’s 
sake, be termed a seducing or corrupting motive: in which 
case also any motive which, in opposition to the former, acts 
m the character of a restraining motive, may be styled a tute¬ 
lary, preservatory, or preserving motive. 

30. Tutelary motives may again be distinguished into 
standing or constant, and ouasional By staning tutelar 

motives, I mean such as act with more or less force in all, or 
at least in most cases, tending tn 
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chievous acts he may be prompted to engage in; and that with 
a force which depends upon the general nature of the act, 
rather than upon any accidental circumstance with which 
any individual act of that sort may happen to be accom¬ 
panied. By occasional tutelary motives, I mean such motives 
as may chance to act in this direction or not, according to the 
nature of the act, and of the particular occasion on which 
the cB^ging in it is brought into contemplation. 

31. Now it has been shown, that there is no sort of motive tute 

by which a man may not be prompted to engage in acts ^ 
that are of a mischievous nature; that is, which may not come i. Cood-wUl 
to act in the capacity of a seducing motive. It has been shown, 
on the other hand, that there are some motives which are 
remarkably less likely to operate in this way than others. 

It has also been shown, that the least likely of all is that- of 
benevolence or good-will: the most co mm on tendency of 
which, it has been shown, is to act in the character of a tutelary 
motive. It has also been shown, that even when by accident 
it acts in one way in the character of a seducing motive, still 
in another way it acts in the opposite character of a tutelary 
one. The motive of good-will, in as far as it respects the 
interests of one set of persons, may prompt a man to engage in 
acts which are productive of mischief to another and more 
extensive set: but this is only because his good-will is imper- 
fect and confined: not t aking into contemplation the interests 
of all die persons whose interests are at stake. The same 
motive, were the affection it issued from more enlarged, 
would operate effectually, in the character of a constraining 
motive, against that very act to which, by the supposition, 
it gives birth. This same sort of motive may therefore, 
without any real contradiction or deviation from truth, 
be ranked in the number of standing tutelary motives, not¬ 
withstanding the occasions in which it may act at the same 
time in the character of a seducing one. 

32. T^ same observation, nearly, may be applied to the 2. The love oj 
s^-social motive of love of reputation. The force of this, 
like that of the former, is liable to be divided against itself. 

As in the case of good-wiU, the interests of some of the 
penons, who may be the objects of that sentiment, are liable 
to be at variance with those of others; so in the case of love of 
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reputation, the sentiments of some of the persons, whose good 
opinion is desired, may be at variance with the sentiments of 
other persons of that niunber. Now in the case of an act, 
which is really of a mischievous nature, it can scarcely happen 
that there sh^ be no persons whatever who will look upon 
it with an eye of disapprobation. It can scarcely ever happen, 
therefore, that an act reaUy mischievous shall not have some 
part at least, if not die whole, of the force of this motive to 
oppose it; nor, therefore, that this motive should not act 
with some degree of force in die character of a tutelary 
motive. This, therefore, may be set down as another article 
in the catalogue of standing tutelary motives. 

/ 33. The same observation may be applied to the desire of 
amity, though not in altogether equal measure. For, not¬ 
withstanding the mischievousness of an act, it may happen, 
without much difficulty, that all the persons for whose amity 
a man entertaios any particular present desire which is accom¬ 
panied with expectation, may concur in regarding it with an 
eye rather of approbation than the contrary. This is but too 
apt to be the case among such firatemities as those of thieves, 
smugglers, and many other denominations of oflbideis. 
This, however, is not constandy, nor indeed most commonly 
the case: insomuch, that the desire of amity may still be 
regarded, upon the whole, as a tutelary motive, were it only 
firom the closeness of its connexion with the love of reputa¬ 
tion. And it may be ranked among standing tutela^ motives, 
since, where it does apply, the force with which it acts, 
depends not upon the occasional circumstances of the act which 
it opposes, but upon principles as general as those upon which 
depend die action of the odier semi-social motives. 

of 34. The motive of reUgion is not altogether in the same 
case with the three former. The force of it is not, like theirs, 
liable to be divided against itself. 1 mean in the civilized 
nations of modem times, among whom the notion of the 
unity of the Godhead is universal. In times of cl ass i cal 
anti quity it was Otherwise. If a man got Venus on his side, 
Pallas was on die other; if iEolus was for him, Neptune was 
against him. i€neas, with all his pity, had but a partial 
interest at the court of heaven. Tlwt matter stands upon a 
diffierent footing now-a-days. In any given person, the force 
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of religion, whatever it be, is now all of it on one side. It may 
balance, indeed, on which side it shall declare itself: and it 
may declare itself, as we have seen already in but too many 
instances, on the wrong as well as on the right. It has been, 
at least till lately, perhaps is still, accustomed so much to 
declare itself on the wrong side, and that in such material 
instances, that on that account it seemed not proper to place 
it, in point of social tendency, on a level altogether with the 
motive of benevolence. Where it does act, however, as it 
does in by far the greatest number of cases, in opposition to 
the ordin^ seducing motives, it acts, like the motive of 
benevolence, in an unif orm manner, not depending upon the 
particular circumstances that may attend the commission of 
the act; but tending to oppose it, merely on account of its 
mischievousness; and therefore, with equal force, in what¬ 
soever circumstances it may be proposed to be committed. 

This, therefore, may also be added to the catalogue of stand¬ 
ing tutelary motives. 

35. As to the motives which may operate occasionally Occasional 
in the character of tutelary motives, these, it has been already 

. . 1 r • ^ j • 1 r i tftottves may be 

mtimated, are of vanous sorts, and vanous degrees of strength any whatsoever 
in various ofiences: depending not only upon the nature of 
the offence, but upon the accidental circumstances in which 
the idea of engaging in it may come in contemplation. 

Nor is there any sort of motive which may not come to 
operate in this clmacter; as may be easily conceived. A thief, 
for instance, may be prevented from engaging in a projected 
sdieme of house-brejtog, by sitting too long over his bottle,^ 
by a visit from his dojcy, by the occasion he may have to go 
elsewhere, in order to receive his dividend of a former booty;® 
and so on. 

36. There are some motives, however, which seem more Motives that 
apt to act in this character than others; especially as things are particularly 

now constituted, now that the law has every where opposed “Juracm !ve‘^“ 
to the force of the principal seducing motives, artificial l. Low o/ia. 
tutelary motives of its own creation. Of the motives here 
meant it will be necessary to take a general view. They seem 
to be reducible to two heads; viz. i. The love of ease; a 
motive put into action by the prospect of the trouble of the 

* Love of the pleasures of the palate. * Pecuniary interest 
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attempt; that is, the trouble which it may be necessary to 
bestow, in overcoming the physical difficulties that may 
accompany it. 2 . SelP-preservation, as opposed to the dangers 
to which a man may be exposed in the prosecution of it. 

37. These dangers may be either, i. Of a purely physical 
nature: or, 2 . Dangers resulting from moral agency; in other 
words, from the conduct of any such persons to whom the 
act, if known, may be expected to prove obnoxious. But 
moral agency supposes knowledge with respect to the cir¬ 
cumstances that are to have the effect of external motives in 
giving birth to it. Now the obtaining such knowledge, with 
respect to the commission of any obnoxious act, on the part 
of any persons who may be disposed to make the agent suffir 
for it, is called detection ; and the agent concerning whom such 
knowledge is obtained, is said to be detected. The dangers, 
therefore, which may threaten an offender from this quarter, 
depend, whatever they may be, on the event of his detection; 
and may, therefore, be all of them comprised imder the article 
of the danger of detection. 

38. The danger depending upon detection may be divided 
again into two branches: i. That which may result from any 
opposition that may be made to the enterprise by persons on 
the spot; that is, at the very time the enterprise is carrying on: 
2 . That which respects the legal punishment, or other 
suffering, that may await at a distance upon die issue of the 
enterprise. 

39. It may be worth calling to mind on this occasion, that 
among the tutelary motives, which have been styled constant 
ones, there are two of which the force depends (though not 
so entirely as the force of the occasional ones which have been 
j ust mentioned, yet in a great measure) upon the circ ums ta nc e 
of detection. These, it may be remembered, are, the love of 
reputation, and the desire of amity. In proportion, dierefore, 
as the chance of being detected appears greater, these motive 
will apply with the greater force: with the less force, as it 
appears less. This is not the case with the two other sta ndin g 
tutelary motives, that of benevolence, and that of reUgion. 

40. We are now in a condition to determine, with some 
degree of precision, what is to be understood by the strength 
of a temptation, and what indication it may give of the degree 
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of mischievousness in a man’s disposition in the case of any 
offence- When a man is prompted to engage in any mis¬ 
chievous act, we will say, for shortness, in an offence, the 
strength of ie temptation depends upon the ratio between 
the force of the s ed uc ing motives on the one hand, and such 
of the occasional tutelary ones, as the circumstances of the 
call forth into action, on the other. The temptation, 

or advantage 


may be said to be strong, when the pi 
to be got from the crime is such as in the eyes of the offender 
must appear great in comparison of the trouble and danger 
fliat appear to him to accompany the enterprise; slight or 
weak, when that pleasure or advantage is such as must appear 
^all in comparison of such trouble and such danger. It is 
plain ihe strength of the temptation depends not upon the 
force of the impelling (that is of the seducing) motives 
altogether: for let the opportunity be more favourable, 
t hat is, let die trouble, or any branch of the danger, be made 
less rhan before, it will be acknowledged, that the temptation 
is maflp so much the stronger: and on the other hand, let the 
opportunity become less favourable, or, in other words, let 
the trouble, or any branch of the danger, be made greater 
than before, the temptation will be so much the weaker. 

Now, after taking accovmt of such tutelary motives as have 
been styled occasional, the only tutelary motives that can 
re main are those which have been termed standing ones. 
But those which have been termed the standing tutelary 
motives, are the same that we have been styling social. It 
follows, therefore, that the strength of the temptation, in any 
case, afrer deducting the force of the social motives, is as the 

sum of the forces of the seducing, to the sum of the forces 
of the occasional tutelary motives. 

41. It remains to be inquired, what indication concerning 


the mischievousness or depravity of a man’s disposition is 
afforded by the strength of the temptation, in the case where 
any o&nce happens to have been committed. It appears, 
then, that the weaker the temptation is, by which a man bat 
been overcome, the more depraved and mischievous it shows 
Im disposition to have been. For the goodness of his disposi¬ 
tion is measured by the degree of his sensibility to the action 
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ofjthe soaal motives:! in other words, by the strength of die 

motives have over him: now, the less 
considerable the force is by which their inHuence on him has 

been overcome, the more convincing is the proof that has 
pcen given, oi tne we^lcness of tH^t mfiuencc. 

Agam, The degree of a man’s sensibihty to the force of the 
soaal motives being given, it is plain that the force with which 
those motives tend to restrain him from engaging in any 
mischievous enterprise, will be as the apparent mischievous- 
nex of su^ enterprise, that is, as the degree of mischief 
With wmch it appears to him likely to be attended. In other 
wor^, the less mischievous the offence appears to hirn to be, 
the less averse he will be, as far as he is guided by social 
considerations, to engage in it; the more mischievous, the 
more averse. If then the nature of the offence is such as must 
appe^ to him highly mischievous, and yet he engages in it 
notwithstanding, it shows, that the degree of his sensibility 
to the for(^ of the social motives is but slight; andconscquendy 
that his disposition is proportionately depraved. Moreover, 
the less the strength of the temptation was, the more perni¬ 
cious and depraved does it show his disposition to have been. 
For the less the stren^ of the temptation was, the less was 
the force which the influence of those motives had to over¬ 
come: the clearer therefore is the proof that has been given 
of the weakness of that influence. 

measuring the Ffom what has been said, it seems, that, for judging 

depravity of Ms- indication that is afforded concerning the depravity 

position indi^ of a man s disposition by the strength of the temptation, 

compared with the mischievousness of the enterprise, the 
following rules may be laid down. 

Rule I. The strength of tht temptation being given, the mis¬ 
chievousness of the disposition manifested by the enterprise^ is as dte 
apparent mischievousness of the act. 

Thus, it would show a more depraved disposition, to 
murder a man for a reward of a guinea, or falsely to charge 
him with a robbery for the same reward, than to obtain the 
same sum from him by simple theft: the trouble he would have 
to take, and the risk he would have to run, being supposed to 
stand on the same footing in the one case as in the other. 

^ Supra, par. 27, 28. 


Rules for 


cated by gn 
offence. 
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Rule 2 . The apparent mischievousness of the act being given, 
a mans disposition is the more depraved, the slighter the temptation 

is by which he has been overcome. 

Thus, it shows a more depraved and dangerous disposition, 
if a kill another out of mere sport, as the Emperor of 
Morocco, Muley Mahomet, is said to have done great num¬ 
bers, out of revenge, as Sylla and Marius did thousands, 
or in the view of self-preservation, as Augustus killed many, 
or even for lucre, as the same Emperor is said to have killed 
some. And the effects of such a depravity, on that part of the 
public which is apprized of it, run in the same proportion. 
From Augustus, some persons only had to fear, under some 
pai tj/nlar cdrcumstances. From Muley Mahomet, every man 
had to fear at all times. 

Rule 3. The apparent mischievousness of the act being given, 
the evidence which it affords of the depravity of a mans disposition 
is the less conclusive, the stronger the temptation is by which he has 
been overcome. 

Thus, if a poor man, who is ready to die with hunger, steal 
a loaf of bread, it is a less explicit sign of depravity, than if a 
rich man were to commit a uieft to the same amount. It will 
be observed, that in this rule all that is said is, that the evidence 
of depravity is in this case the less conclusive: it is not said 
that me depravity is positively the less. For in this case it is 
possible, for any thing that appears to the contrary, that the 
theft might have been committed, even had the temptation 
been not so strong. In this case, the alleviating circumstance 
is only a matter of presumption; in the former, the aggra¬ 
vating drcumstance is a matter of certainty. 

Rule 4 . Where the motive is of the dissocial kind, the apparent 
mischievousness of the act, and the strength of the temptation, being 

given, the depravity is as the degree of deliberation with which it is 
aaompanied. 

For in every man , be his disposition ever so depraved, the 
social motives are those which, wherever the self-regarding 
ones stand neuter, regulate and determine the general tenor 
of his life. If the dissocial motives are put in action, it is only 
in particular circumstances, and on partic ular occasions; 
the gentle but constant force of the social motives being for a 
while subdued. The general and standing bias of every man*s 
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Mture IS therefore, towards that side to which the force o£ 

me soaal motives would determine him to adhere. This beine 

the case, the force of the social motives tends continually to 

^t ^ end to that of the dissocial ones; as, in natural bodies 

the force of foction tends to put an end to that which is 

generat^ by impulse. Time, then, which wears away the 

tiissocial motives, adds to that of the social 

The loiter, therefore, a man continues, on a given occasion 

under the domimon of the dissocial motives, the more con- 

^n<mg is the proof that has been given of his insensibility to 
the force of the social ones* 

Thus, it shows a worse disposition, where a man bvs a 
dehberate plan for beating his antagonist, and beats him 
accordingly, than if he were to beat him upon the spot, in 
consequence of a sudden quarrel: and worse again i^ after 

him a long while together in bi< power, he beats 
him at intervals, and at his leisure.^ 

43. The depravity of disposition, indicated by an act, is a 
materm consideration in several respects. Any mark of extra¬ 
ordinary depravity, by adding to the terror already inspired 
hy the crime, and by holding up the otiender as a person from 
whom there may be more mischief to be apprehended in 
future, adds in that way to the demand for punishment. 
By indicating a general want of sensibility on the part of the 
offender, it may add in another way also to die demand for 
pumslment. The article of disposition is of the more import¬ 
ance, inasmuch as, m measuring out the quantum of punish¬ 
ment, the principle of sympathy and antipathy is apt to look 
at nothing else. A man who punishes because he hates, and 
only because he hates, such a man, when he does not find 
any t hing odious in the disposition, is not for p unishing at 
all; and when he does, he is not for carrying the punishment 
furdier t h a n his hatred carries him. Hence the aversion we 
find so frequendy caressed against the ma-yimj that the 
pu ni s hme nt must rise with the strength of the temptation; 
a maxim, the contrary of which, as we shall see, wotdd be as 
cruel to ofienders themselves, as it would be subversive of the 
purposes of punishment. 


^ See B. L tiu [Confinemeat]* 


















CHAPTER XII 


OF THE CONSEQUENCES OF A MISCHIEVOUS ACT 


§ I. Shapes in which the mischief of an act may shotif itself 


1. Hitherto we have been speaking of the various articles 
or objects on which the consequences or tendency of an act 
may depend: of the bare act itself: of the circumstances it may 
have been, or may have been supposed to be, accompanied 
with: of the consciousness a man may have had with respect 
to any such circumstances: of the intentions that may have 
preceded die act: of the motives that may have given birth 
to those intentions: and of the disposition that may have been 
indicated by the connexion between such intentions and such 


motives. We now come to speak of consequences or tendenq- 
an article which forms the concluding link in all this chain o 
causes and effects, involving in it the materiahty of the whole 
Now, such part of this tendency as is of a mischievous nature 

is all that we have any direct concern with; to that, therefore 
we shall here confine ourselves. 




2, The tendency of an act is mischievous when the ^fisdtirf c/an 
consequences of it are mischievous; that is to say, either the 

^ consequences or the prohsbie. The consequences, 

how nmy and whatsoever they may be, of an act, of which conseqt^ences, 
the toidency is mischievous, may, such of them as are 
nusemevous, be conceived to constitute one aggregate bodv 

which may be termed the mischief of the act. ^ 

3. ^ ^chief may frequenUy be aistinguished, as it were, TV mMirf ./ 

j^L * parcels: the one containing what may be”" pnmary 

c^ed the primary mischief; the other, what may be called 

me second^. That share may be termed the primary, which 

It ^t^ed by ^ assignable individual, or a multitude of 

a^m^ble mdividuals. That share may be termed the secondary 

w cn, takmg its origin from the former, extends itself either 

• whole community, or over some other multitude of 
unassignable mdividuals. 
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4. The primary mischief of an aa may again be distm- 
guished into tw'o branches: i. The original: and, 2 . The 
denvative. By the original branch, I mean that which alights 
upon and is confined to any person Avho is a sufferer in the 
first instance, and on his own account: the person, for 

w^ho is beaten, robbed, or murdered. By the derivative 
branch, I mean any share of mischief which may bpfall any 
other assignable persons in consequence of his being a sufferer, 
and no otherwise. These persons must, of course, be persons 
who in some way or other arc connected with him Now 
the wavs in vrhich one nerson rniiv be connected ^vith 


ways m wmcn one person may 
another, have been already seen: they may be connected in 
the way of interest {meaning self-regarding interest) or merely 
in the way of sympathy. And again, persons connected with a 
given person, in the way of interest, may be connected with 
him either by affording support to him, or by deriving it 
from him 4 

5. The secondary mischief, again, may frequendy be seen 
to consist of two odier shares or parceb: the first consisting of 
pain', the other of danger. The pain which it produces is a 
pain of apprehension: a pain grounded on the apprehension 
of suffering such mischiefs or inconveniences, whatever diey 
may be, as it is the nature of the primary mischief to produce. 
It may be styled, in one word, the alarm. The danger is the 
chance, whatever it may be, which the multitude it concerns 
may in consequence of the primary mischief stand exposed 
to, of suffering such mischiefr or inconveniences. For danger 
is nothing but the chance of pain, or, what comes to the same 
thing, of loss of pleasure. 

6 . An example may serve to make dais clear. A man 
attacks you on the road, and robs you. You suff^ a pain on 
the occasion of losing so much money:* you also suffered a 
pain at the thoughts of the personal ill-treatment you appre¬ 
hended he might give you, in case of your not happening to 
satisfy his demands.* These together constitute the original 
branch of the primary mischief resulting from the act of 


^ See Chap. vL [Sensibility]. 


ipprdtension, grounded on the prospect of organical 




tent. 
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robbery. A creditor of yours, who expected you to pay him 
with part of that i noney, and a son of yours, who expected 
you to have given him another part, are in consequence 
disappointed. You are obliged to have recourse to the bounty 
of your father, to make good part of the deficiency. These 
m iyhipfe together make up the derivative branch. The report 
of this robbery circulates from hand to hand, and spreads itself 
in the neighbourhood. It finds its way into the newspapers, 
and is propagated over the whole country. Various people, 
on this occasion, call to mind the danger which they and their 
friends, as it appears from this example, stand ex posed to in 
travelling; especially such as may have occasion to travel 
the same road. On this occasion they naturally feel a certain 
degree of pain: slighter or heavier, according to the degree of 
ill-treatment they may understand you to have received; the 
frequency of the occasion each person may have to travel in 
that same road, or its neighbourhood; the vicinity of each 
person to the spot; his personal courage; the quantity of 
money he may have occasion to carry about with him; and a 
variety of other circumstances. This constitutes the fint part 
of the secondary mischief, resulting from the act of robbery'; 
viz., the alarm. But people of one description or other, not 
only are disposed to conceive themselves to incur a chance of 
being' robbed, in consequence of the robbery committed 
upon you, but (as will be shown presently) they do really 
incur such a chance. And it is this chance which constitutes 
the r em a inmg part of the secondary mi^hief of the aa of 
robbery; viz., me danger. 

7. Let us see what this chance amounts to; and whence it^ ^ 
comes. How is it, for instance, that one robbery can con- 


^ L.VU”_^ offence 

mbute to produce another? In the first place, it is certain that ajords no direct 
it cannot create any direct motive. A motive must be the** 
prospect of some pleasure, or other advantage, to be enjoyed"^'**”*^^ 
in future: but the robbery in question is past: nor would it 
fiimish any such prospert were it to come: for it is not one 
robbery that will furnish pleasure to him who may be about 
to commit another robbery. The consideration that is to 
operate upon a man, as a motive or inducement to commit a 
robbery, must be the idea of the pleasure he expects to derive 












But it suggests 
feasibility^ and 
weakens the 
force of restrain 
ing motiuesj 


VIZ. 

1. Those issuing 
from the political 
sanction. 
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from the fruits of that very robbery: but this pleasure exists 
independently of any other robbery, 

8 . The means, then, by which one robbery tends, as it 
should seem, to produce another robbery, are two. i. By 
suggesting to a person exposed to the temptation, the idi of 
committing such another robbery (accompanied, perhaus 
with the belief of its fkihty). J this case Ae 

exerts apphes itself, in the &st place, to the understanding. 
a.jBy weakening the force of the tutelary motives which tpnd 
to restrain him from such an action, and thereby adding to 
the strength of the temptation.^ In this case the infll^ce 
apphes itself to the will. These forces are, i. The motive of 
benevolence, which acts as a branch of the physical sanction.* 
2 . The motive of self-preservation, as against the punishment 
that may stand provided by the pohtical sanction. 5 . The fear 
of shame ; a motive belonging to the moral sanction. 4 . The 
fear of the divine displeasure; a motive belo nging to the 
reUgious sanction. On the first and last of these forces it has, 

perhaps, no influence worth insistii^ on: but it has on the 
other two. , 

9. The way in which a past robbery may weaken the force 
with which the political sanction tends to prevent a future 
robbery, may be thus conceived. The way in whidi this 
sanction tends to prevent a robbery, is by denn nnring some 
particular kind of p unishm ent against any who shall be 
guilty of it: the real value of whidi punishment will of course 
be diminished by the real uncertainty: as also, if there be any 
difference, the apparent value by the apparent uncertainty. 
Now this uncertainty is proportionably increased by every 
instance in which a man is known to commit the ofi&nce, 
without undergoing dhe punishment. This, of course, will be' 
die case with every offence for a certain time; in short, until 
die punishment allotted to it takes place. If punishment 
takes place at last, this branch of die mischief of the offence 
is then at last, but not till then, put a stop to. 

^ See Chap. xL [EHsposidons]^ 40. 

* To wit, in viitiie of the pain it may give a man to be a witness to, or others 
wise conscious oC die sufiferings of a felIow-<reature: espedally when he is 
himself the cause of them: in a word, the pain of sympadiy. See Chap. v. 
[Pleasures and Pains], 26. 
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10. The way in which a past robbery may weaken the force 2. Those issuin 
with which the moral sanction tends to prevent a future-^'^‘’'" 
robbery, may be thus conceived. The way in which the 

moral sanction tends to prevent a robbery, is by holding forth 
the indignation of mankind as ready to fall upon him who 
be guilty of it. Now this indignation will be the more 
formidable, according to the number of those who join in it: 
it will be the less so, the fewer they are who join in it. But 
diere cannot be a stronger way of showing that a man does 
not join in whatever indignation may be entertained against 
a practice, than the engaging in it himself. It shows not only 
that he himself feels no indignation against it, but that it seems 
to him there is no sufficient reason for apprehending what 
indignation may be felt against it by others. Accordingly, 
where robberies are frequent, and unpunished, robberies are 
committed without shame. It was thus amongst the Grecians 
formerly.^ It is thus among the Arabs still. 

11. In whichever way then a past offence tends to pave the it is said to 
way for the commission of a future offence, whether by by the 

'. L-j r ... I injiuence of 

suggesting the idea ot comimttmg it, or by adding to the example. 
strength of the temptation, in bom cases it may be said to 
operate by the force or injiuence of example. 

12. The two branches of the seconda^ mischief of an act. The alarm and 
the alarm and the danger, must not be confounded: thou eh danger, 

. . 1 1 , r 1 1 - . .1 ° though connect 

mtunately connected, ffiey are perfectly distmct : cither may ed, are distin- 
subsist without the other. The neighbourhood may 
alarmed with the report of a robbery, when, in fact, no 
robbery either has been committed or is in a way to be com¬ 
mitted: a neighbourhood may be on the point of being 
disturbed by robberies, without knowing any thing of the 
matter. Accordingly, we shall soon perceive, that some acts 
produce alarm without danger: others, danger without alarm. 

13. As well the danger as the alarm may again be divided. Both may havi 
each of them, into two branches: the first, consisting of so 

much of the alarm or danger as may be apt to result from the to 
future behaviour of the same agent: the second, consisting of 
so much as may be apt to result from the behaviour of other 

* ^ Hool Odyss. L. xix. L 395; ib. L. iii. 1.71. Plato de Rep. L. L p. 576, 
edit Rein. Thucyd, L. i.—and see B. I. tit [OflHiccs against external securin'J, 
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beneficial 


ULUOT, lo wic, as may come to engage in acts 
of the same sort and tendency.^ 

cf distinction between die primary and the secondary 

an act may be f of an act must be Carefully attended to. It is so 

m^woiw, just, that the latter may often be of a direcdy opposite nature to 

former. In some cases, where the primary consequences 
of the act are attended with a mischief, the secondary con¬ 
sequences may be beneficial, and that to such a degree, as 
evai gready to outweigh the mischief of the pr imar y 
is the case, for instance, with all acts of punishment, when 
properly apphed. Of these, the primary mischief being never 
intended to fall but upon such persons as may happoi to have 
committed some act which it is expedient to prevent, die 
secondary mischief, that is, the alarm and the danger, extends 
no farther than to such ^rsons as are under temptation to 
commit it: in which case, in as far as it tends to restrain them 
ftom committii^ such acts, it is of a beneficial nature. 

' 15. Thus mudi with regard to acts that produce positive 

pain, and that immediately. This case, by reason of its sim¬ 
plicity, seemed the fittest to take the lead. Sut acts may 
produce mischief in various other ways; which, together with 

those already specified, may all be comprised by the following 
abridged anjysis. 

Mischief may admit of a division in any one of three points 
of view. 1 . According to its own nature, z. According to its 
cause. 3 . According to the person, or other party, who is Ae 
object of it.* WiA regard to its nature, it may be eiAer simple 
or complej^: when simple, it may eiAer he positive or negative: 
positive, consisting of actual pain: negative, consisting of Ae 
OSS of pleasure. WheAer simple or complex, and wheAer 
positive or negative, it may be eiAer certain or contingent. 
When it is negative, it consists of Ae loss of some benefit 


Analysis 


mischirf of an 
act may show 
(self. 


^ To the former of these branches is opposed so much of the force of any 
pu n is hm ent, as is said to operate in the way of frfermation: to the latta. so much 
as is said to operate in the way of example. See Chap, iciii- [Cases unmeet], 
par. Z note. 

* There may be ocher points of view, according to which mischief migh t 
be divided, btsdes these: but this does nor prevent the divisiott here given 
from being an exhaustive one. A line may be divided in any one of an infinity 
of ways, and yet without leaving in any one of those cases any remainder. 
See Chap, xvi. pDivision] 1. note. 

* Chap. V. [Pleasures and Pains] 1. 
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or advantage: this benefit may be material in both or either of 
two ways: i. By affording actual pleasure: or, 2 . By averting 
pain or danger, which is the chance of pain: that is, by affording 
security. In as then, as the benefit which a mischief tends 
to avert, is productive of security, the tendency of such 
mischief is to produce insecurity. 2 . With regard to its cattse, 
mischief may be produced either by one single action, or not 
without the concurretue of other actions: if not without the 
concurrence of other actions, these others may be the actions 
either of the same person, or of other persons: in either case, 
they may be either acts of the same kind as that in question, or of 
oth^ kinds. 3 . Lastly, with regard to the party who is the 
object of the mischief, or, in other words, who is in a way 
to be afiected by it, such party may be either an assignable^ 
individual, or assemblage of individuals, or else a multitude 
of unassignable individuals. When the object is an assignable 
individual, this individual may either be the person himself 
who is the author of the mischief, or some other person. When 
the individuals who are the objects of it, are an unassignable 
multitude, this multitude may be either the tvhole political 
community or state, or some subordinate division of it. Now 
when the object of the mischief is the author himself, it may be 
styled self-regarding: when any other party is the object, extra- 
regarding: when such other party is an individual, it may be 
styled private: when a subordinate branch of'the community, 
semi-public: when the whole community, public. Here, for 
the present, we must stop. To pursue the subject through its 
inferior distinctions, w^ be the business of the chapter 
which exhibits the division of offences.^ 


The cases which have been already illustrated, are those in ■ 
which the primary mischief is not necessarily otherwise than a i 
simple one, and that positive: present, and therefore certain: 
producible by a single action, without any necessity of the 
concurrence of any other action, either on the part of the same 
^ent, or of others; and having for its object an assignable 
mdividual, or, by accident, an assemblage of assignable 
inividuals: extra-regarding therefore, and private. This 
primary mischief is accompanied by a secondary: the first 
branch of which is sometimes contingent and sometimes 

See Chap. xvi. [Division] 4. note. * Chap, xvi. 
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'—to examples 
of other cases 
where the mis- 
chief is less con¬ 
spicuous. 
Example I, 

An act of self 
intoxication. 


Example II. 
Son-payment 
of a tax. 


certain, the other never otherwise than contingent: both 
extr^regarding and semi-public: in other respects, pretty 
much upon a par with the primary mischief: except that the 
nrst branch, viz. the alarm, though inferior in magnir ndf m 

the primary, is, in point of extent, and therefore, upon the 
whole, in point of magmtude, much superior. 

16. Two instances more will be sufficient to illustrate the 
most material of the modifications above exhibited, 

- A man drinb a certain quantity of liquor, and intoxicates 
nimselr. The intoxication in this particular instance does him 
. no sort of harm: or, what comes to the same thing, none that 
is perceptible. But it fa probable, and indeed nejn, e.^,^ 
that a given number of acts of the same kind would do him 
a very considerable degree of harm: more or less according 
to his constitution and other circumstances: for this is no more 
than what experience manifests every day. It is also rertain 
that one act of this sort, by one means or other, tends con¬ 
siderably to increase die disposition a man may be in to 
practi^ other am of the same sort: for this also is verified by 
experience. This, therefore, is one instance where the mi<rhi^f 
producible by the act is contingent; in other words, in which 
the tendency of the act is no otherwise mischievous rhan in 
virtue of its producing a chance of mischief. This rlianr<> 
depends upon the concurrence of other acts of the same kind; 
and those such as must be practised by the same person. 
The object of the mischief is that very person himself who is 
the author of it, and he only, unless by accident. The mischief 
is therefore private and self-regarding. 

As to its secondary mischief, alarm, it produces none: it 
produces indeed a certain quantity of danger by the inflnpnrp 
of example: but it is not often that thi.s danger will amount to 
a quantity w'orth regarding. 

17. Again. A man omits paying his share to a public taT 
This we see is an act of the negative kind.^ Is thi^ then m he 
pbced upon the list of mischievous acts? Yes, certainly. 
Upon what grounds? Upon the following. To d efend the 
commumty against its external as well as its internal adver¬ 
saries, are tasks, not to mention others of a less indispensable 
nature, which cannot be fulfilled but at a considerable expense. 

^ See Chap. viL [Acdons] 8. 
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But whence is the money for defraying this expense to come? 
It be obtained in no other manner than by contributions 
to be collected from in^viduals; in a word, by taxes. The 
produce then of these taxes is to be looked upon as a kind of 
ben^t which it is necessary the governing part of the com¬ 
munity should receive for the use of the whole. This produce, 
before it can be apphed to its destination, requires that there 
should be certain persons commissioned to receive and to 
apply it. Now if these persons, had they received it, would 
have applied it to ite proper destination, it would have been 
a benefit: the not putting them in a way to receive it, is then 
a mischief. But it is possible, that if received, it might not 
have been applied to its proper destination; or thot foe ser¬ 
vices, in consideration of which it was bestowed, might 
not have been performed. It is possible, that foe under- 
ofocer, who collected the produce of foe tax, might not 
have paid it over to his principal; it is possible that foe 
principal might not have forwarded it on according to its 
frdher d^tination; to foejudge, for instance, who is to protect 
the community against its cl^destine enemies from within, 
or the soldier, who is to protect it against its open 
from without: it is possible that the judge, or foe soldier, 
had they received it, would not however have been induced 
by it to fiilfil their respective duties: it is possible, that foe 
judge would not have sat for foe punishment of criminals, 
and foe decision of controversies: it is possible that foe soldier 
would not have drawn his sword in foe defence of foe com— 
mumty. These, together wifo an infinity of other inter¬ 
mediate acts, which for foe sake of brevity I pass over, form 
acomected chain of duties, foe discharge of which is necessary 
to foe preservation of foe community. They must every 
one of them be discharged, ere foe benefit to which they arc 
rontnbutory can be produced. If they are all discharged, in 
mat foe l^efit subsists, and any act, by tending to inter¬ 
cept that b^^t, may produce a mischief. But if any of them 
are not, foe benefit frils: it Ms of itself: it would^ot have 
subsided, although foe act in question (foe act of non-pay¬ 
ment) had not been committed. The benefit is therefore 
on gent, and, accordingly, upon a certain supposition. 
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the act whii consists in the averting of it is not a mischievoiis 
one. But this supposition, in any tolerably-ordered govern¬ 
ment, will rarely indeed be verified. In the very worst- 
ordered government that exists, the greatest part of the duties 
that are levied are paid over accordii^ to iheir destination: 
and, with regard to any particular sum, that is attempted to be 
levied upon any particular person upon any particular occa¬ 
sion, it is therefore manifest, that, unless it be certain that it 

w^ not be so disposed of, the act of withholding it is a 
mischievous one. 

The act of payment, whoi referable to any particular sum, 
especiaUy if it be a small one, might also have Med of proving 
beneficial on another ground: and, consequently, the act of 
non-payment, of proving mischievous. It is possible that (he 
same services, precisely, might have bem rendered without 
the money as with it. If, then, speaking of any small limited 
sum, such as the greatest which any one person is ralW upon 
to pay at a time, a man were to say, that the non-payment of 
it would be attended with mischievous consequences; this 
would be £ax from certain: but what comes to the samt 
thing as if it were, it is perfectly certain when applied to the 
whole. It is certain, that if all of a sudden the payment of 
all taxes was to cease, there would no longer be any thing 
efiectual done, either for the maintenance of justice, or for 
the defence of the community against its foreign adversaries: 
that therefore the weak would presently be oppressed and 
injured in all m anne r of ways, by the strong at home, and 
both together overwhelmed by oppre^ors fi’om abroad. 
Upon the whole, therefore, it is ma^est, that in this case, 
though the mist^ef is remote and contingent, though in its 
first appearance it consists of nothing more than the interc^ 
tion of a ben^t, and though the individuals, in whose fovoor 
that benefit would have been reduced into the explicit 
form of pleasure or security, are altogether unassignable y^ 
the mischie vous tendency of the act is not on all these accounts 
the less indisputable. The mis chief, in point of itUenaty and 
duration^ is indeed unknown: it is uruxrtain: it is remote. Butin 
point of extent it is immense; and in point of fecundity, preg¬ 
nant to a degree that baffles calculation. 
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18. It may now be time to observe, that it is only in the No akm. wh 
case where me mischief is extra-regarding, and has an assign- 
able person or persons for its object, that so much of theo^ert. 
secondary branai of it as consists in alann can have place. 

When the individuals it afl[ects are uncertain, and altogether 
out of sight, no alarm can be produced: as there is nobody 
whose suficrings you can see, there is nobody whose sufferings 
you can be aWd at No alann, for instance, is produced by 
non-payment to a tax. It at any distant and uncertam period 
of time such ofience should chance to be productive of any 
kind of alarm, it would appear to proceed, as indeed imme¬ 
diately it would proceed, ffom a very different cause. It 
might be immediately referable, for example, to the act of a 
l^jdator, who should deem it necessary to lay on a new 
in order to make up for the deficiency occasioned in the pro¬ 
duce of die old one. Or it might be referable to the act of an . 
enemy, who, under &vour of a deficiency thus created in 
the fund allotted for defence, might invade the country, 
and exact firom it much heavier contributions than those 
which had been dius withholden fi-om the sovereign.^ 

As to any alarm wliich such an offence might raise among 
the few who might chance to regard the matter with the eyes 
of statesm^x, it is of too slight and uncertain a nature to be 
worth taking into the account. 


§ 2 . Haw IntefUionalUy, &c, may influence the mischief 

of an act. 

19. We have seen the nature of the secondary mischief Secondary mis~ 
which is apt to be reflected, as it were, feom the pr imar y^ in 

the where the individuals who are the objects of the^^ajwV^rC 
mischief are assignable. It is now time to examine into the 

a process rendered obvious by analogy, be 
e^ded to the consequences of an aa of a beneficial nature. In both instances 
a XAird Older of consequences may be reckoned to have taken place, when 
e^ inflaence of the act, through the medi um of the passive faculty of the 
pa^t, Im come to affect his active faculty. In dais way, 1. Evil may flow 

instance; the exertions of industry put a stop to by the extinction 
of mdi^ent, residtmg from a continued chain of acts of robbery or extor- 
^^ 2. Good om ^ histanoe; habits of depredation put a stop to by a 

3. Evil out of good: —instance; habits of industry 

P^Jtop to by an excesaye course of gratuitous bounty. 4. Owdoiil 

y the rewards afforded by a regular and increasiiag market for the fruits of it. 
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circumstances upon which the production of such secondary 
mischief depend. These circumstances are no others than thg 
four articles which have formed the subjects of the four 
last preceding chapters: viz. i. The intentionality. z. The 
consciousness. 3 . The motive. 4 . The disposition. It is to be 
observed all along, that it k only the danger that is immediately 
governed by the real state of the mind in respect to those 
articles: it is by the apparent state of it that the alarm is 
governed. It is governed by the real only in as &r as the 
apparent happens, as in most cases it may be expected to do, 
to quadrate with the real The diJBferent of the 

articles of intendonahty and consciousness may be repre¬ 
sented in the several cases following 
20 . ^ ' 



I. Where the act is so completely iitiinfyntio«al 
as to be altogether involuntary. In this case it is attended wiih 
no secondary mischief at alL 

A bricklayer is at work upon a house: a passenger is wallring 
in me street below. A feUow-workman comes anrl myes the 
bricklayer a violent push, in consequence of which he felU 
upon the passenger, and hurts him. It is plain there is nothing 
in this event that can give other people, who may happen to 
be in the street, the least reason to apprdiend any in 
future on the part of the man who fell, whatever there may 
be with regard to the man who pushed him 

21. Case 2 . W^here the act, though not iinintenrinnalj is 
unadvised^ insomuch that the mischievous part of the anir* 
sequences is unintentional, but the unadvisedness is attmded 
with heedlessness. In this case the act is attended with some 
small degree of secondary mischief in proportion to the 
decree of heedlessness. 

A groom being on horseback, and riding through a fre¬ 
quented street, turns a comer at a full pace, and rides over a 
passenger, who happens to be going by. It is plain, by to 
behaviour of the groom, some degree of alarm may be 
produced, less or greater, according to the degree of heedlcss- 
ness betrayed by him : according to the quidmess of his pace, 
the fulness of the street, and so fbrdu He has done mischief 
it may be said, by his carelessness, already: who knows but 
that on other occasions the like cause may produce the lilx 
effect? 
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22. Case 3 . Where the act is misadvised with respect to a Case 3. 

drcumstance, which, had it existed, would fully have excluded of 

/I ... \ r 1 1 • a complete justi- 

or (what comes to the same thmg) outweighed the pmnary^caho/i, with- 
mischief: and there is no rashness in the case. In this case the om rashness. 
act is attended with no secondary mischief at all. 

It is needless to multiply examples any farther. 

23. Case 4 . Where the act is misadvised with respect to a Case 4 . 
circumstance which would have excluded or counter- 
balanced the primary mischief in part, but not entirely; and ^cIim“Juhout 
still diere is no rashness. In this case the act is attended with 'odmess. 
some degree of secondary mischief, in proportion to that part 

of the primary which remains unexcluded or uncounter¬ 
balanced. 

24. Case 5 * Where the act is misadvised with respect to a 
drcumstance, which, had it existed, would have excluded or ^j^n^pposai. 
counterbalanced tbe primary mischief entirely, or in part: and 

there is a degree of rashness in the supposal. In this case, the 
act is also attended with a fiirther degree of secondary mischief, 
in proportion to the degree of rashness. 

25. Case 6 . Where the consequences are completely inten- Case 6. 
tional, and there is no missupposd in the case. In this case the Conse^mues 
secondary mischief is at the mghest. 

Thus much with regard to intentionahty and coTv-fier from mis- 
sdousness. We now come to consider in what manner fbe ^'PP^^^- 
secondary mischief is affected by the nature of the motive ^f-" 
wnere an act b permaous m its primary consequences, the ««away the 
secondary mischief is not obhterated by the goodness of the °f 4'e 
motive; though the motive be of the best kind. For, not-'~7s, 
^thst^dii^ the goodness of the motive, an act of which 
tte primary consequences are pernicious, is produced by it in 
ffe mstance m question, by the supposition. It may there¬ 
fore, in other instmces: although this is not so likely to happen 

from a good motive as from a bad one.^ 

« 

homdde, for irutanc^ is not rendered innocent, much less 

of b«evolacc. When RavaiUac 

asa^ted Henry IV. It was fom a prmaple of rehgion. But this did not 

» mudi as ^ate from the mischief of the act. It cva rendered the aa still 
ori^^d^T*”^ ^ presently, than if it had 

a pnnaple of honour. But this, whether it abated or no, will certainly not be 
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27. An act, which, though pernicious in its p rimar y con¬ 
sequences, is rendered in other respects beneficial upon the 
whole, by virtue of its seconda^ consequences, is not changed 
back again and rendered pernicious upon the whole by the 

badness of the motive: although the motive be of the worst 
kind,i 

28. But when not only the primary consequences of an 
act are pernicious, but, in other respects, the secondary like¬ 
wise, the secondary mischief may be aggravated by the nature 
of the motive: so much of that mischief, to wit, as respects 
the future behaviour of the same person. 

29. It is not firom the worst kind of motive, however, 
that the secondary mischief of an act receives its greatest 
aggravation. 

30. The aggravation which the secondary mis chief of an 
act, in as far as it respects the future behaviour of the samp 
person, receives firom the nature of a motive in an individual 
case, is as the tendency of the motive to produce, on the part 
of the same person, acts of the like bad tendency with rbaf of 
the act in question. 

31- The tendency of a motive to produce acts of the like 
kind, on the part of any given person, is as the strength and 

thought to have outweighed, the mischief of the act. Had a son of RavatUac's, 
as in the case before supposed,^ merely on the score of filial afiecdon, and not 
in consequence of any participation in his crime, put him to death in order to 
rescue him from the severer hands of justice, the motive, although it should 
not be thought to afford any proof of a mischievous dispoddon, and should, 
even in case of punishment, have made such rescuer an object of pity, would 
hardly have made the act of rescue a beneficial one. 

^ The prosecution of offences, for instance, proceeds most commonly from 
one or other, or both together, of two motives, the one of which is of cfae sdf- 
regarding, the other of the dissocial kind: viz. pecuniary interest, and fll- 
will: from pecuniary interest, for instance, whenever the obtaining pecaniary 
amends for damage suffered is one end of tiie prosecution. It is common 
enough indeed to hear men speak of prosecutions undertaken from public 
spirit; which is a branch, as we have seen,*’ of the principle of benevolence. 
Far be it from me to deny but that such a principle may very frequendy be 
an ingredient in the sum of motives, by which men are engag^ in a proceeds 
ing of this nature. But whenever such a proceeding is engaged in from the 
sole influence of public spirit, imcombined with the least tincture of self-interest 
or ill-will, it must be acknowledged to be a proceeding of die heroic kind. 
Now acts of heroism are, in the very essence of them, but rare: for if they were 
common, they would not be acts of heroism. But prosecutions for crimes are 
very frequent, and yet, unless in very particular circumstances indeed, they 
are never otherwise chan beneficial. 


^ Chap. si. [Disposition] 15. 


** See Chap. x. [Motives] 25. 
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constancy of its influence on that person, as applied to the 
pfQ^uction of such eflects. 

^ 32. The tendency of a species of motive to give birth to Central effiouy 
acts of any kind, among persom in general, is as the 
constaticy, and extensiveness^ of its influence, as applied to the measured. 
production of such eflects. 

33 Now the motives, whereof the influence is at once most A misehievous 
powerful, most constant, and most extensive, are the motives ^ 
of physical desire, the love of wealth, the love of ease, the from a self- 
love of life, and ^e fear of pain: all of them self-regarding 
motives. The motive of displeasure, whatever it may be in dUsoJd^oLe. 
point of strer^di and extensiveness, is not near so constant 
in its influence (the case of mere antipathy excepted) as any 
of the other three. A pernicious aa, therefore, when comm¬ 
itted through vengeance, or otherwise through displeasure, 
is not near so mischievous as the same pernicious act, when 
committed by force of any one of those other motives.* 

34. As to the motive of reUgion, whatever it may some- 7 ^ 
times prove to be in point of strength and constancy, it is not 
in point of extent so universal, especially in its application to gUm. 
acts of a mischievous nature, as any of the three preceding 
motives. It may, however, be as universal in a particular state, 
or in a particular district of a particular state. It is liable 
indeed to be very irregular in its operations. It is apt, how'ever, 
to be infrequently as powerful as the motive of vengeance. 


^ Gbap. iv, [Value]. 

* It is for dm reasou that a threat^ or other personal outrage, when comm¬ 
itted on a stranger, in pursuance of a scheme of robbers', is productive of 
more m is chie f in society, and accordingly is, perhaps, cver\* where more 
severely pu nish ed, than an outrage of the same kind offered to an acquaintance, 
in prosecution of a sdieme of vengeance. No man is alwa\‘s in a rage. But, 
at all times, every man, more or 1^ loves money. Accordingly, although a 
man by his quazrdsomeness should for once have been engaged in a bad 
ac^on, he may nevertheless remain a long while, or even his whole life-dme, 
widiout engaging in another bad action of the same kind: for he may very 
weD r em a in his whole life-time without engaging in so violent a quarrel: 
nor at any rate will he quarrel wdth more than one, or a few* people at a dme! 
But if a man, by his love of money, has once been engaged in a bad action, 
such as a scheme of robbery, he may at any time, by the influence of the same 
modvc, be engaged in acts of the same degree of enormity. For take men 
Arou^out, if a man loves money to a certain degree to-day, it is probable 
dpt he will love it, at least in equal d^rec, to-morrow. And if a man is 
disposed to acquire it in that way, he will find inducement to rob. whereso¬ 
ever and whensoever Acre are people to be robbed. 
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re powerful than any other mod 
note constant^ A pernicious act, 
through ■ 


will somedines 


is- 


chievous than when committed though the motive of dl-win. 

35. Lastly, The secondary mischief, to wit, so mudi of it 
as hath respect to the future behaviour of the same person, is 
aggravated or lessened by the apparent depravity or benefi¬ 
cence of his disposition: and that in (he proportion of sudi 
apparent depravity or beneficence. 

36. The consequences we have hitherto been speaking ot 
are the natural consequences, of which the act, and the other 
articles we have been considering, are the causes: conse¬ 
quences that result from the behaviour of the individual, who 
is the o&nding agent, without the interference of political 
authority. We now come to speak of punishment: which, in 
the sense in which it is here considered, is an artijicid con¬ 
sequence, annexed by political authority to an offensive act. 


instance; m the view or puttmg 


part of its natural 


consequences, in other instances 


1 tf a man liq)pen to take it into bis head to assassinate with his own land^ 
or ^th the sword of justice diose ^om he calls hexedcs, dut peopfe 
who dunk, or pahajK only speak, diflfeieody opoa a silgect whidi naAtfr 
patty ondmtaads, he wiU be as modi indined to do dns at tme dme as at 
anoher. Fanadcisni never sleeps: it is never gintted: it is never stofqped by 
phaandnopy; for it makes a merit of tramp% on philmthropy: it c neva 
stopped by consdence; for it has pressed consaenoe into its sernoe. Avaifo^ 
Inst, and wngp anre, have piety, benevolence honour; fenarirfem has nodmig 

toopposeit 








CHAPTER XUI 


CASES UNMEET FOR PUNISHMENT 


§ I. General view of cases unmeet for punishment 


1. The general object which all laws have, or ought to The end of law 
have, in common, is to augment the total happiness of the^^^ 
community; and therefore, in the first place, to exclude, as 

far as may be, every thing that tends to subtract from that 
happiness: in other words, to exclude mischief. 

2. But all punishment is mischief: all punishment in itself punishment 
is evil. Upon the principle of utility, if it ought at all to be 
admitted, it ought only to be admitted in as far as it promises 

to exclude some greater evd.^ 


^ What follows, relative to the subject of punishment, ought regularly to be Wltat comertts 
preceded by a distinct chapter on the ends of punishment. But having little end, and 
to say on that particular branch of the subject, which has not been said before, semal other 
it seemed better, in a work, which will at any rate be but too voluminous, topics relative to 
to omit this tide, reserving it for another, hereafter to be published, intituled dis~ 

The Theory of Punishments To the same work I must refer the analysis of the missed to an- 
several possible modes of punishment, a particular and minute examination other work, 
of the nature of each, and of its advantages and disadvantages, and various 
other disquisitioiis, which did not seem absolutely necessary to be inserted 
here, A very few words, however, concerning the aids of punishment, 
can scarcely be dispensed with. 

The iimnediate principal end of punishment is to control action, ThisCowase view of 
action is cither that of the offender, or of others: that of the offender it controb the ends of pun- 
by its influence, either on his will, in which case it is said to operate in the ishment, 
wzy of rformation*, or on his physical power, in W'hich case it is said to operate 
by disablement: that of othen it can influence no otherwise than by its influence 
over their wills; in which case it is said to operate in the way of example, 

A kind of collateral end, which it has a natural tendency to answer, is that of 
affor^g a pleasure or satisfaction to the party injured, where there is one, 
and, in general, to parties whose ill-will, whether on a self-regarding account.' 
w on the account of sympathy or antipathy, has been excited by the offence. 

This purpose, as far as it can be answered gratis^ is a beneficial one. But no 
punishment ought to be allotted merely to this purpose, because (setting aside 

» This is the work which, from the Author’s papen. has since been published 
by Mr. Dumont in French, in company with The Theory of Reward added to it, 
or me purpose of mutual illustration. It is in contemplation to publish them 
both in English, from the Author’s manuscripts, with the benefit of any 
amendments that have been made by Mr. Dumont. [Note to Edition of 1823.1 
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Tha^m tmght 3. It is plain, therefore, that in the following cases punish- 

not to be ^ ^ i • n- i ° I'-***-**- 

ment ought not to be inflicted. 

1 . Where I. Where it is groundless: where there is no misrhjcf for it 
groundless. to prevent: the act not being mischievous upon the whole. 

2 . Inefficacious. 2. Where it must be in^acious: where it cannot act so as 

to prevent the mischief. 

3 . Unprofitable, j. Where it is unprojitahle, or too expensive: where the 

mischief it would produce would be greater than what it 
prevented. 

4 . Or needless. 4. Where it is needless: where the mischief may be pre¬ 

vented, or cease of itself, without it: that is, at a cheaper rate. 


§ 2. Cases in which punishment is groundless 


These are. 


1 . Where there 
has never been 


4. i\ where there has never been any misdiief: where no 

any misdiuf : as “ischief has been produced to any body by the act in question. 
in the case ofOi this number are those in which the act was sudi as might, 
consenL ©n some occasions, be mischievous or disagreeable, but the 

person whose interest it concerns gave his consent to the 
performance of it.^ This consent, provided it be free, and 
fairly obtained,^ is die best proof that can be produced, that, 
to the person who gives it, no mischief, at least no immediate 
mischief^ upon the whole, is done. For no man can be so 
good a judge as the man hims elf, what it is gives him pleasure 
or displeasure. 

2. Where the 5 . 2 . Where the mischief was outweighed: although a mis- 

chief was produced by that act, yet the same act was necessary 

in preaiution to the production of a benefit which was of greater valu^ 
against calamity, flian the mischief. This may be the case with any thing that 

“^pmers"^^ is done in the way of precaution against instant calamity, as 


its effects in the way of control) no such pleasure is ever produced by pimisl^ 
ment as be equivalent to the pain. The punishment^ however, is 
allotted to the other purpose, ought, as far as it can be done without expeuse, 
to be accommodated to this. Sariffacdon thus administered to a pa^ injured, 
in the shape of a dissocial pleasure,* may be styled a vindictive satisfaction or 
compensation: as a compensation, administered in the shape of a seltr^araing 
profit, or stock of pleasure, may be styled a lucrative one. See B. L tit vL 
[Compensation]. Example is the most im^rtant end of aD, in proportion 
as the number of the persons under temptation to offend is to one. 

' See B. L tit [Justifications]. * See supra. Chap. iv. [Value]. 

* See Chap. x. [Motives]. 
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also widi any thing that is done in the exercise of the several 
sorts of powers necessary to be established in every com¬ 
munity, to wit, domestic, judicial, military, and supreme.*^ 

6 . 3 . Where there is a certainty of an adequate compensa- 3.—or will. Jot 

tion: and that in all cases where the offence can be committed. 

This supposes two things: i. That the offence is such as admits pemation. 
of an adequate compensation: a. That such a compensation 
is sure to be forthcoming. Of these suppositions, the latter 
will be found to be a merely ideal one: a supposition that 
cannot, in the universality here given to it, be verified by 
fiict. It cannot, therefore, in practice, be numbered amongst 
the groimds of absolute impunity. It may, however, be 
admitted as a groimd for an abatement of that punishment, 
which other considerations, standii^ by themselves, would 
seem to dictate.^ 

§ 3. Cases in which punishment must he in^cacious. 

These are, 

7. I. Where the penal provision is not established until after l • Where the 
the act is done. Such are the cases, i. Of an ex-post facto law; i^ovtaon 

1 I 1 • t 1 • ir • ^ • 1 -It l^f- 

where the legislator mmseli appomts not a punishment till as in, 
after the act is done. 2. Of a sentence beyond the law; where ^ «-po$t- 
the judge, of his own authority, appoints a punishment 2 

whiw the legislator had not appointed. legal sentence. 

8. 2 . Where the penal provision, though established, is not 2. Or is not 

conveyed to the notice of the penon on whom it seems intended ^ 

that it should operate. Such is the case where the law hzs sufficiently 
omitted to employ any of the expedients which are necessary, promulgated. 
to make sure that every person whatsoever, who is within 

the reach of the law, be apprized of all the cases whatsoever, 
in which (being in the station of life he is in) he can be 
subjected to the penalties of the law.® 

^ See Book I. tit. [Justificatioiis]. 

TliiSy for example, seems to have been one ground, at least, of the favour Httici tin 
s^WD by perbps ^ systems of laws, to such ofifeoders as stand upon a footing fnvout shown 
of responsibilicy: shown, not direcdj^ indeed to the persons themselves; to the offences oj 
but to suA offences ^ none but responsible persons arc likely to have the re^nsihle 

hi. In particular, this seems to be the reason why offnJers: sudt 
embezzlement, in certain cases, has not commonly been punished upon the os simple mrr- 

footing of thefti nor mercantile fr aud s upon that of common sharping.^ cottiile frauds^ 
See B. n. Appendix, tit. iiL {Promulgation]. 

* Sec dt [Simple mere Dcfraudmcntl. 
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3 • tli 6 pc Tifll provision^ tliougli it Tvcrc conveyed 

to a. m a n s notice, could produce no effect on him, with respect to 
the preventing him from engaging in any art of the sort in 
question. Such is the case, i. In extreme infancy’^ where a man 
has not yet attained that state or disposition of mind in which 
the prospect of evils so distant as those which are held forth by 
the law, has the effect of influencing his conduct, a. In insanity; 
where the person, if he has attained to that disposition, has 
since been deprived of it through the influence of some per¬ 
manent though unseen cause. 3 . In intoxication ; where he has 
been deprived of it by the transient influence of a visible 
cause: such as the use of wine, or opium, or other drugs, that 
act in this manner on the nervous system: which condition 
is indeed neither more nor less than a temporary insanity 
produced by an assignable cause.^ 

10. 4 . Where the penal provision (although, being con¬ 
veyed to the party’s notice, it might very well prevent his 
engaging in acts of the sort in question, provided he knew 
that it related to those acts) could not have this effect, with 
regard to the individual art he is about to engage in: to wit, 
because he knows not that it is of die number of those to 
which the penal provision relates. This may happen, i. In the 
case of unintentionality; where he intends not to engage, and 
thereby knows not that he is about to engage, in the act in 
which eventually he is about to engage.^ 2 . In the case of 


^ Notwithstanding what is here said, the cases of infancy and intoxication 
(as we shall see hereafter) cannot be looked upon in practice as affording 
sufficient grounds for absolute impunity. But this exception in point of 
practice is no olyection to the propriety of the rule in point of theory. The 
ground of the exception is neither more nor less than the difficulty there is of 
ascertaining the matter of fact: viz, whether at the requisite point of dme the 
party was actually in the state in question; that is^ whether a given case comes 
really under the rule. Suppose the matter of fact capable of being perfectly 
ascertained, without danger or mistake, the impropriety of punishment would 
be as indubitable in these cases as in any ocher.^ 

The reason that is commonly assigned for the establishing an exemption from 
punishment in favour ofinf^ts, insane persons, and persons under intoxication, 
is cither false in fret, or confusedly expressed. The phrase is, that the wiD 
of these persons concurs not with ffie act; that they have no vicious will; or, 
that they have not the free use of their wilL But suppose all this to be true? 
What is it to the purpose? Nothing: except in as frx as it implies the reason 
given in the text. 

* See Chap, viiL [Intcnrionality]. 

» See B.L tit. iv. [Exemptions], and tit* viL [Extenuations], 
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scwusntss. 


unconsciousness; where, although he may know that he is[fc] Uncon- 
about to engage in the act itself, yet, from not knowing all 
the material circumstances attending it, he knows not of the 
tendency it has to produce that mischief, in contemplation of 
which it has been made penal m most instances. 3. In the case 
of missupposal; where, although he may know of the tendency p] MisMpp0s.1l. 
the act h^ to produce that degree of mischief, he supposes it, 
though mistakenly, to be attended with some circumstance, 
or set of circumstances, which, if it had been attended with, it 
would either not have been productive of that mischief, or 
have been productive of such a greater degree of good, 
as has determined the legislator in such a case not to make it • 

penaL^ 

11.5. Where, though the penal clause might exercise a full 5. o is acted on 
and prevailing influence, were it to act alone, yet by the pre- opposite 

dominant influence of some opposite cause upon the will, 
must necessarily be ineSectual; because the e^nl which he sets 
himself about to undergo, in the case of his not engaging in 
the act, is so great, that the evil denounced by die penal 
clause, in case of his engaging in it, cannot appear greater. 

This may happen, i. In the case of physical danger; where the fa] Physical 
evil is such as appears likely to be brought about by the un- 
assisted powers of nature, 2. In the case of a threatened mischief; (b] Threatened 
where it is such as appears likely to be brought about through mischief. 
the intentional and conscious agency of man.^ 

12. 6. Where (though the penal clause may exert a full and 6. 
prevailing influence over the luill of the party) yet his physical 

faculties (owing to the predominant influence of some physical us'det^ha- 
cause) are not in a condition to follow the determination option: as under 

Ae will: insomuch that the act is absolutely inyo/uMlury. Suchp. . 

is the case of physical compulsion or restraint, by whatever or**"' 

^ See Chap. ix. [Consciousness]. restraint. 

* The influraces of the moral and reVgiosu sanctions, or, in other words, of IWiy the in- 

the motives of hue of reputation and arc other causes, the force of which jiuence of the 

may, uimn pamcular occasions, come to be greater than that of any punish- moral and reli- 

ment 'V^cb the Je^slator is able, or at least which he will think proper, to oiotis sanctions 

^pp y. Th^, therefore, it wiB be proper for him to have his eye upon. But ii fwt wen- 

tne torce of these influences is variable and different in different times and tioned in the 

places: the force of the foregoing influences is constant and the same, at ^ same view. 

tunes and cve^ where. These, therefore, it can never be proper to look upon 

as sate grounds for esublishing absolute impunity: owing (as in the above- 

menoon^ c^ of infancy and mtoxication) to the impracticabilitv of 
ascertaining the matter of fact. ^ 


or dte 
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able on this ground, can by no other means be discovered, 
than by an examination of each particular offence; which is 
what will be the business of the body of the work. 

16. 2. Where, although in the ordinary state of things, the 2 .—Or in ihe 
evil resulting from the punishment is not greater than the 
benefit whidh is likely to result from the force with which it «awn ^ 
operates, during the same space of time, towards the exclud¬ 
ing the evil of the offences, yet it may have been rendered 
so by the influence of some occasional circumstances. In the 
number of these circumstances may be, i. The multitude of [a] The mulii- 
delinquents at a particular juncture; being such as would 
increase, beyond the ordinary measure, the quantum of the 
second and third lots, and thereby also of a part of the fourth 

lot, in the evil of the punishment. 2. The extraordinary value [6] The value 

of the services of some one delinquent; in the case where ^** 

the effect of the punishment would be to deprive the com- 

munity of die benefit of those services. 5. The displeasure M The dis- 

ofthepeop/e; that is, of an indefinite number of the members P*""" 

of the same community, in cases where (owing to the 

fluences of some occasional incident) they happen to conceive, 

that the offence or the offender ought not to be punished at 

aQ, or at least ought not to be punished in the way in question. 

4 . The displeasure o(foreign powers) that is, of the governing [i] The div- 
body, or a considerable number of the members of someP^''""" 
foreign community or communities, with which the com-^''"'^" 
mumty in question is connected. 


§ 5 . Cases where punishment is needless. 

These are, 

17 . I. Where the purpose of putting an end to the practice 1. where the 
may be attained as effectually at a cheaper rate: by instruction, mischief is to be 
for ^tance, as well as by terror: by informine the underl“ 
stoding, aswell as by exercising an immediate influence on 

^ will. seems to be the cise with respect to all those By wiirortwn. 
onmctt which consist in the disseminating pernicious prin- 
aples in ma^rs of duty ; of whatever kind the duty be * 
whether political, or moral, or reUgious. And this, whether 
such pnnaples be disseminated under, or even without a 

smeerepersuasionof their being beneficial I say,even without: 
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for though in such a case it is not instruction that can prevent 
the writer from endeavouring to inculcate his principles, yet 
it may the re adt TS from adoptintj them* without which, his 
endeavouring to inculcate them will do no harm. In such a 
case, the sovereign will commonlv have little need to take an 
active part; if it be the interest of one individual to inculcate 
principles that are pernicious, it will as surely he the interest of 
other individuals to expose tliern. But if the sovereign must 
needs take a part in the controversy, tlic pen is the proper 
weapon to combat error with, not the sword. 



CHAPTER XIV 


OF THE PROPORTION BETWEEN PUNISHMENTS 

AND OFFENCES 

1. We have seen that the general object of all laws is to 
prevent mischief; that is to say, when it is worth while; but 
that, where there are no other means of doing this than 
punishment, there are four cases in which it is not worth 
while. 

2. When it is worth while, there are four subordinate 
designs or objects, which, in the course of his endeavours to 
compass, as Eu: as may be, that one general object, a legisla¬ 
tor, whose views are governed by the principle of urihty, 
comes naturally to propose to himself. 

3. I. His first, most extensive, and most eligible object, is 
to prevent, in as far as it is possible, and worth while, all 
sorts of offences whatsoever in other words, so to manage, 
that no ofience whatsoever may be committed. 

4. 2. But if a man must needs commit an offence of some 
kind or other, the next object is to induce him to commit an 
offence less mischievous, rather than one more mischievous, 
of two offences that will either of them suit his purpose. 

5. 3 . When a man has resolved upon a particular offence, 
the next object is to dispose him to do no more mischief t-han 
is necessary to his purpose: in other words, to do as little 
mischief as is consistent with the benefit he has in view. 


op 

hie 


mischief be 


possi 

7. Subservient to these four objects, or purposes, must be 

the rules or canons by which the proportion of punishments* 
to offences is to be governed. 

offences I mean, at present, acts which appear to him to have a tendenev 
to produce mischief. 

* The ^e ruhs (it is to be observed) may he applied, with little variation, 
to rewards as well as punishment: in short, to motives in general, which, 
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Rule 1 8. Rule I. The first object, it has been seen, is to prevent 

“ as &r as it is worth wMe, all sorts of offences; tferefo^ 
offence. The value of the punishment must not he less in any case thm 

what is sufficient to outweigh that of the profit^ of the offence.^ 

If it be, the offence (unless some other considerations, 
independent of the punishment, should intervene and operate 
efficaciously in the character of tutelary motives®) will be 
sure to be committed notwithstanding*: the whole lot of 


motives in according as they arc of the pleasurable or painful kind, are of the nature of 

general, reward or punishment: and, according as the act they are applied to produce 

is of the positive or negative kind, are styled impelling or restraining. See 
Chap. X. (Motives] 47. 


Profit may be of ^ By the profit of an offence, is to be understood, not merely the pecuniary 
any otiier kind, profit, but the pleasure or advanUge, of whatever kind it be, whiA a man 

as well as reaps, or expects to reap, from the gratification of the desire which oromnted 

peamiary. him to engage in the offence.a ^ 


Impropriety of It is the profit (that is, the expectation of the profit) of the offence that 
the notion that constitutes the impelling motive, or, where there are several, the sum of the 
the punishment impelling motives, by which a man is prompted to engage in the offence. 
ought not to in- It is the pu n i shm ent, that is, the expectation of the punishment, that consri- 
crease with the tutes the restraining motive, which, either by itself or in conjunction with 
temptation, othen, is to act upon him in a contrary direction, so as to induce him to abstain 

firom enga^g in the offence. Accidental circumstances apart, the strength of 
the temptation is as the force of the sedudng, that is, of the motive 

or motives. To say then, as authors of great merit and great name have said, 
that the punishment ought not to increase with the strength of the temptation, 
is as much as to say in mechanics, that the moving force or momentum of the 
power need not increase in proportion to the momentum of the burthen, 

* Bcccaria, dei diletti, § 6, id. trad, par. Morellet, § 23. 

^ See Qiap. xi. [Dispositions] 29. 

* It is a well-known adage, though it is to be hoped not a true one, that 
every man has his price. It is commonly meant of a man’s virtue. This saying, 
though in a very different sense, was strictly verified by some of the Anglo- 
Saxon laws: by which a fixed price was set, not upon a man’s virtue ind^ 
but upon his life: that of the sovereign himself among the rest. For 200 
shillings you might have killed a peasant: for six times as much, a nobleman: 
for six-and-thiny dmes as much you might have killed the king.^ A king in 
those days was worth exactly 7,200 shillings. If then the heir to the throne, for 
example, grew weary of waiting for it, he had a secure and legal way of 
gratifying his impatience: he had but to kill the king with one hand, and pay 
himself with the other, and all was right. An earl Godwin, or a duke Streon, 
could have bought the lives of a whole dynasty. It is plain, that if ever a king 
in those days died in his bed, he must have had something else, besides this law, 
to thank for it. This being the production of a remote and barbarous age, 
the absurdity of it is presently recognized: but, upon examination, it would be 
found, chat the fi^eshest laws of the most civilized nations are continually 


^ See Chap. x. [Motives] § 1. 

•» Wilkins’ Leg. Anglo-Sax. p. 71, 72. See Hume, Vol. I, App. L p* 219. 
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panishment will be thrown away: it will be altogether in- 
Saidous} r 1. I 

9, The above rule has been often objected to, on account The propriety cj 
of its secmii^ harshness: but this can only have happened 
for want of its being properly understood. The stren^h oitempuuCi fot a 
the i cateris panibis, is as the profit of the offence: «/<»<'«<■- 

die quantum of the punishment must rise with the profit to ”Ljri?r' 

of the offence: aeteris paribus, it must therefore rise with the 

stmmdi of die temptation. This there b no disputing. True 

it is, that the stronger the temptation, the less conclusive is 

the indication whidh the act of delinquency affords of the 

depravity of the offender’s disposition.* So far then as the 

abi^fp of any aggravation, arising from extraordinary 

depravity of disposition, may operate, or at the utmost, so 

far as the presence of a ground of extenuation, resulting from 

the innocence or beneftcence of the oftender’s disposition, 

can operate, the strength of the temptation may operate in 

abatement of the demand for punishment. But it can never 

ope^ so for as to indicate the propriety of making the 

punishment ineffectual, which it is sure to be when brought 

bebw the level of the apparent profit of the offence. 

The partial benevolence which should prevail for the 
reduction of it below this level, would counteract as well 
diose purposes which such a motive would actually have in 
view, as those more extensive purposes which benevolence 
ought to have in view: it would be cruelty not only to the 
public, but to the very persons in whose behalf it pleads: in 
its effects, I mean, however opposite in its intention. Cruelty 
to die public, that is cruelty to the iimocent, by sufiering 
diem, for want of an adequate protection, to he exposed 
to die misdiief of the offence: cruelty even to the offend., 
himself^ by pu n is hing him to no purpose, and without the 


cr 


fining into the same enor.* This, b short, is the case whcresocTcr the punub- 

ment B find trfuk die profit of ^<^cy is bdefinite: or. to speak more 
^ecisciy, 'vdieie die pu nidimen t is limited to such a maik, the profit of 
ddmqnency may read heyond it 

* See Chap, iriii [Cases unmeet], § 1 . 

See Chap. m. [Dispositions]. 42 . 

* ^ ® P*moiIar die Er^lish Siatute laws throughout, Bonaparte's Penal 

code, ^ to recendy enacted or not enacted Spanish Penal Code.—Note by 
m Astator, July 1822 . ' 
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Rule 2. 
Vauure more 


chance of compassing that beneficial end, by which alone 
the introduction of the evil of punishment is to be justified. 

10. Rule 2 . But whether a given offence shall be prevented 

agaittst a great ^ ^ degree by a given quantity of punishment, is never 
offence than a any thing better than a chance; for the purchasing of which, 
small one. whatever punishment is employed, is so much expended in 

advance. However, for the sake of giving it the better 
chance of outweighing the profit of the offence. 

The greater the mischief of the offetice, the greater is the expense, 
which it may be worth while to he at, in the way of punishment} 

Rule 3. 11 . Rule 3 . The next objea is, to induce a man to choose 

G»Mic the least mischievous of two offences; therefore 

oj two offences / _ . . . , . , , , 

to be pTeferred, Where two ojfertces come tn competition, the punishment jor me 

greater offetice must be sufficient to induce a man to prefer the less} 
Rule 4. 12. Rule 4 . When a man has resolved upon a paidcular 

PuniA foe exh Qg'gjjce, the next object is, to induce him to do no more 

mischief than what is necessary for his purpose: therefore 
The punishment should be adjusted in such manner to each 
particular offence, that for every part of the mischiff there may be a 
motive to restrain the offender from giving birth to it} 

Rul^ 5. 13. Rule 5 . The last object is, whatever mischief is guarded 

to guard against it at as cheap a rate as possible: 
jpfdjl reasen, therefore 


particle of the 
mischief. 


Example —/n* 
cendiarism and 
coining. 


Example.—In 


^ For example, if it can ever be worth while to be at the expense or so 
horrible a punishment as that of burning alive, it will be more so in the view 
of preventing such a crime as that of murder or incendia rism, than in the view 
of preventing the uttering of a piece of bad money. See B. L tit. p!)e&a]id* 
ment touching the Coin] and [Incendiarism]. 

* Espr. dcs Loix, L. vi. c. 16. 

* If any one have any doubt of this, let him conceive die offence to be 
_divided into as many separate offences as there are distinguisbablc parods of 

money stolen, mischief that result from it. Let it consist, for example, m a man’s giving yoo 

ten blows, or stealing from you ten shillings. If then, for giving you ten bl^ 
he is punished no more than for giving you five, *e giving you fiw of toe 
ten blows is an offence for which there is no p u n ishm ent at all: whidi 
understood, as often as a man gives you five blows, he wifl be sure » 
you five more, since he may have the pleasure of giving you di^ five to 
nothing. In like manner, if for stealing from you ten shillings, he is pumsneo 
no more than for stealing five, the stcalmg of the remaining five 
ihillings is an offence for which there is no punishment at alL Dus rule u 
violated in almost every page of every body of bws I ^ve ever seen. 

The profit, it is to be observed, though fiequendy, is not con^uy, P^ 
portioned to the mischief: for example, where a thicC along with the t^M 
rovets, steals others which are of no use to him. This may happen dirough 
wantonucss, indolence, precipitation, &c. See. 
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The punishment ought in no case to be more than what is 
necessary to bring it into conformity with the rules here given. 

14. Rule 6. It is further to be observed, that owing to the 
different manners and degrees in which persons under different 
circumstances are affected by the same exciting cause, a 
punishment which is the same in name will not always either 
really produce, or even so much as appear to others to pro¬ 
duce, in two difierent persons the same degree of pain: 

therefore 

That the quantity actually inflicted on each individual offender 
may correspond to the quantity intended for similar offenders in 
general, the several circumstances influencing sensibility ought 
always to he taken into account.^ 

15. Of the above rules o f proportion, the four first, we may 
perceive, serve to mark out the limits on the side of diminu¬ 
tion; the limits below which a punishment ought not to be 
diminished: the fifth, the limits on the side of increase; the 
limi ts above which it ought not to be increased. The five first 
are calculated to serve as guides to the legislator: the sixth 
is calculated, in some measure, indeed, for the same purpose; 
but principally for guiding the judge in his endeavours to 
conform, on both sides, to the intentions of the legislator. 

16. Let us look back a little. The first rule, in order to 
render it more conveniently applicable to practice, may need 
perhaps to be a little more particularly unfolded. It is to be 
observed, then, that for the sake of accuracy, it was necessary, 
instead of the word quantity to make use of the less perspicuous 
term value. For the word quantity will not properly include 
the circumstances either of certainty or proximity: circum¬ 
stances which, in estimating the value of a lot of pain or 
pleasure, must always be taken into the account 2 Now, on 
the one hand, a lot of punishment is a lot of pain; on the 
other hand, the profit of an offence is a lot of pleasure, or 
what is equivalent to it. But the profit of the offence is com¬ 
monly more certain than the punishment, or, what comes to 
the same thing, appears so at least to the offender. It is at any 
rate commonly more immediate. It follows, therefore, that, 
in order to maintain its superiority over the profit of the 
offence, the pumshment must have its value ma(^ up in some 

* See Chap, vi [SensibUity]. > See Chap. iv. [Value]. 
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Other way, in proportion to that whereby it &lls short in dto 
two points of certaintf and proximity. Now there is no 
way in which it can receive any addition to its value, but by 
receiving an addition in point of magnitude. Wherever 
the value of the punishment falls short, eidier in point of 
certainty, or of proximity, of that of the profit of the ofience, k 
must receive a proportionable addition in point of tiumituJe,^ 
AL<i\ into the 17. Yet farther. To make sure of giving the value of the 

punishment the superiority over that of the offence, it may be 
profit of tht necessary, in some cases, to take into the acco unt th*> profit 

nf^i'e/^and individual offencc to which the punishment is 

profit of other to be annexed, but also of such other offences of die sme sat 
offences of tJu 33 tfig offender is likely to have already committed without 
same ha it. detection^ Xbis random mode of calculation, severe as it is, 

it will be impossible to avoid having recourse to, in certain 
cases: in such, to wit, in which the profit is pecuniary, the 
chance of detection very small, and the obnoxious act of mrh 
a nature as indicates a habit: for example, in the case of 
finuds against the coin. If it be not recurred to, the practice of 
itdng the offence will be sure to be, upon the balance 
of the account, a gainful practice. That beii^ the case, die 
legislator will be absolutely sure of not being able to supmess 
it, and die whole punishment that is bestowed upon it wm be 
thrown away. In a word (to keep to the same e:i^ressi(ns 
we set out with) that whole quantity of punishment will be 
itK^cacious. 

18. Rule 7 . These thii^ being considered, the duec 
following rules may be laid down by way of supplement and 

explanation to Rule I. . tj. 

To enable the value of the punishment to outweigh put ef at 

profit of the offence, it must be inaeased, in point of mgn^ude, m 

proportion as it falls short in point of certainty, 

19. Rule 8 . Punishment, must be further mcreased in pmt 

So atM want of fnagnitude, in proportion as it falls short in point ofproximity. 
proxtmitY. ^ Where the act is conclusively indicative of a 


CO 


llltl 


Rifle 7. 
Want of ££r- 
tainty tmist be 
made up in 
magnitude. 


Rule 8 . 


Rule 9, 


For acts indica- sitch dfi ittcTcasc fHust be givcft to the puftishtHCHt tis nuty etuAk it 
pun^as^'the ^ individual offcttce, but ofsudi 

habit, ^ , 

* It is for this reason, for example, diat simple compensatian is new 
looked upon as sufficient panishment for diefi or robbery. 
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Tlt€ retttainin^ 
ndes are of less 
importance* 


Rule 10. 

For the sake of 
quality, increase 
in quantity* 


other like offences as are likely to have been committed with j'm- 
pmity by the same offender. 

21. There may be a few other circumstances or considera¬ 
tions which may influence, in some small degree, the demand 
for punishment: but as the propriety of these is either not so 
demonstrable, or not so constant, or the application of them 
not so determinate, as that of the foregoing, it may be doubted 
whether they be wordi putting on a level with the others. 

22. Rule 10 . When a punishment, which in point of quality 
is particularly well caladated to attstver its intention, cannot e.\ist 
in less than a certain quantity, it may sometimes be of use, for the 
sake of employing it, to stretch a little beyond that quantity which, 
on other accounts, would be strictly necessary. 

23. Rule II. /« particular, this may sometimes be the case, 
where the punishment proposed is of such a nature as to be par-- 
ticularly well caladated to anstver the purpose of a moral lesson.^ 

24. Rule 12 . The tendency of the above considerations is 
to dictate an augmentation in the punishment: the following 
rule operates in the way of diminution. There arc certain 
cases (it has been seen*) in which, by the influence of accidental 
circumstances, punishment may be rendered unprofitable 
in the whole; in the same cases it may chance to be rendered 
unprofitable as to a part only. Accordingly, 

Iti adjusting the quantum of punishmait, the circumstances, by 
whidi all punishment may be rendered unprofitable, ought to be 
attended to. 

25. Rule 13 . It is to be observed, that the more various 
and minute any set of provisions arc, the greater the chance is 
that any article in them will not be borne in mind: without 
which, no benefit can ensue from it. Distinctions, which are 

* A punishment may be said to be calculated to answer the purpose of a A punishment 
moral 1°$^ when, by reason of the ignonwy it stamps upon the offence, it applied by wt 
is ca la i l a te d m inspire ^ public with sentiments of aversion towards those of moral tesso 
penuwus habits and dispositions with which the odcnce appears to be con- what 
ne^; md diereby to inculcate the opposite beneficial habits and dispositions. 

It u this, for example, if any thing, that must justify the application of so Example.—tn 

sevm a punithment as the infamy of a public exhibition, hereinafter proposed, simple corpor 

for 1^ who hfe up his hand agaimt a woman, or against his fadier^ infries. ^ 
o, L Qt [Simp. coq>oral injuries]. 

on tlm principle. I suppose, that military legislaton have justified Example—In 
Us superior on the soldier who lifts up his hand against miliuiry laws* 

* Sec Qiap* xiii. [Cases umneeth % 4. 


Ruk 11, 
Particularly for 
a moral Icsjon* 

Rule 12. 
AtWid to rif- 
cumstancts 
which may ren¬ 
der punishment 
unprofitable. 


Rule 13. 

For simplicity's 
sake, small dis¬ 
proportions may 
be neglected. 
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allowed for- 
why. 


more complex than what the conceptions of those whose 
conduct it is designed to influence can take in, will even be 
worse than useless. The whole system will present a confused 
appearance: and thus the effect, not only of the proportions 
established by the articles in question, but of whatever is 
connected with them, will be destroyed^ To draw a precise 
line of direction in such case seems impossible. However, by 

way of memento, it may be of some use to subjoin the follow¬ 
ing rule. 

Among provisions designed to perfect the proportion between 
punishments and offences, if any occur, which, by their own par- 
tiadar good ffects, would not make up for the harm they would do 
by adding to the intricacy of the Code, they should be omitted.* 
Auxiliary fme 26. It may be remembered, that me poUdcal sanction, 

moral which the sort of punishment belongs, which in 

ianc- tMs chapter is all along in view, is but one of four sanctions, 
which may all of them contribute their share towards pro¬ 
ducing the same effects. It may be expected, therefore, that 
in adjusting the quantity of poUdcal p unishme nt, allowance 
should be made for the assistance it may meet widi ffom 
those other controlling powers. True it is, that from each 
of these several sources a very powerful assistance may 
sometimes be derived. £ut the case is, diat (setting aside the 
moral sancdon, in the case where the force of it is expressly 
adopted into and modifred by die pohdcal’) die force of 
those other powers is never determinate enoi^h to be depen¬ 
ded upon. It can never be reduced, like polidcal punishment, 
into exact lots, nor meted out in number, quandty, and value. 
The legislator is therefore obUged to provide the full comple¬ 
ment of punishment, as if he were sure of not receiving any 
assistance whatever from any of those quartere. If he do^ 
so much the better: but lest he should not, it is necessary he 
should, at all events, make that provision which depends 
upon himself. 

^ See B. IL tit, [Purposes], Append tit. [Composition]. 

Proportiofudity * Notwithstanding to rule, my fear is, that in the ensuing modd, I my 
carried very far be thought to have carried my endeavoun at propordonaKty too &r- Hic^ 
in the present to scarce any attention has paid to it, Montesquieu seems to have beai 

almost the first who hajt had die least idea of any such thing. In such a mattery 
therefore, excess seemed more eligible than defect. The difficulty is to invent. 
fliar done, if any thing seems superfluous, it is easy to retrench. 

« See B. I. tit. [Pumshments]. 


work — why. 
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27 . It may be of use, in this place, to recapitulate the Recapitulation. 
several circumstances, which, in establishing the proportion 
betwixt punishments and offences, are to be attended to. 

These seem to be as follows; 

1. On the part of the offence: 

1. The profit of the offence; 

2. The mischief of the offence; 

3. The profit and mischief of other greater or lesser 

offences, of different sorts, which the offender may 
have to choose out of; 

4. The profit and mischief of other offences, of the same 

sort, which the same offender may probably have 
been guilty of already. 

2. On the part of the punishment: 

5. The magnitude of the punishment: composed of its 

intensity and duration; 

6. The deficiency of the punishment in point of cer- 



7. The deficiency of the punishment in point of prox¬ 

imity; 

8. The quality of the punishment; 

9. The accidental advantage in point of quality of a 

punishment, not strictly needed in point of quan¬ 
tity; 

10. The use of a punishment of a particular quality, in the 

character of a moral lesson. 

3 . On the part of the offender: 

11. The responsibility of the class of persons in a way to 

offend; 

t 2 .. The sensibility of each particular offender; 

13. The particular merits or useful qualities of any par¬ 
ticular offender, in case of a punishment which 

might deprive the community of the benefit of 
them; 

^ 4 * The multitude of offenders on any particular occa¬ 
sion. 

4 . On the part of the public, at any particular conjuncture: 

15- The inclinations of the people, for or against any 
quantity or mode of punishment; 
lo. The inclinations of foreign powers. 
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5. On the pan cf the law; due is, of the puhhc for i 

uince; 

17 . The ncce^ty of makmg snuU sMnhcn, ib dom td 
proportioiulity, for the sake of uinplicity. 

28. There are some, perhaps, who, at hne ntht, may VH t 
up<^n the nicety employed m the adjuBmeot of nich mhi, m 
so much labour lost: for gron ignorance, they will lay, nrm 
troubles itself about laws, and passion docs not cakulaae. Bat 
the e\il of ignorance admits of curr^: and as to the propo^ 
non that passion does not calculate dm, like mo« of 
very general and oracular propositxMis. d not true. Wha 
matters of such importance as pain and treasure art at 
and these in the highest degree (the only matters, in ihoit, 
that can be of importance) who is there that does not 
late? Men calculate, some with less exactneu, indeed, Mr 
with more: but all men calculate. 1 would not lay, that ewa 
a madman does not calculate.’ Passioci calculates, mart or 
less, in every man: in different men, according to the wmili 
or coolness of their dispositions: according to the firnipca at 
irritability of their minds: according to the nature of die 
motives by which they arc acted upem. Happdy, of al 
passions, that is the most given to cakulatioii, nrom dtt 
excesses of which, by reason of its strength, coostancy, ad 
universality, society has most to apprehend:* I mean that which 
corresponds to the motive of pecuniary intcrett: 10 that dioe 
nicedcs, if such they arc to be called, have the beH chaoe of 
being efficacious, where efficacy is of the most tmpoitaoe. 

* See Append, tit. [Promulgation]. 

* There are few madmen but what are otnerred to be afraid of Ae MM 
waistcoat 

* See Chap. xiL (Coosequences), 33. 


CHAPTER XV 


OF THE PROPERTIES TO BE GIVEN TO A LOT OF 

PUNISHMENT 

1. It has been shown what the rules are, which ought to be Properties at 
observed in adjusting the proportion between the punishment 

and the offence. The properties to be given to a lot of punish-^ 
ment, in every instance, will of course be such as it stands in 
need of, in order to be capable of being appUed, in conformity 
to those rules: the quality will be regulated by the quantity. 

2. The first of those rules, we may remember, was, that Property i. 
the quantity of punishment must not be less, in any case, than 

what is sufficient to outweigh the profit of the offence: since, 
as often as it is less, the whole lot (unless by accident the 
deficiency should be supphed from some of the other sanc¬ 
tions) is thrown away: it is inefficacious. The fifth was, that 
the punishment ought in no case to be more than what is 
required by the several other rules: since, if it be, all that is 
above that quantity is needless. The fourth was, that the 
punishment should be adjusted in such manner to each 
individual ofience, that every part of the mischief of that 
offence may have a penalty (that is, a tutelary motive) to 

♦ ^ ^ ' * m 

encounter it: otherwise, with respect to so much of the offence 
as has not a penalty to correspond to it, it is as if there were 
no punishment in die case. Now to none of those rules 


lot of pumshment be conformable, unless, for every varia¬ 
tion in point of quantity, in the mischief of the species of 
oftences to which it is annexed, such lot of punishment 
admits of a correspondent variation. To prove this, let the 
profit of the offence admit of a multitude of degrees. Suppose 
it, then, at any one of these degrees: if the punishment be 
less than what is suitable to that degree, it will be inefficacious', 
it will be so much thrown away: if it be more, as far as the 

difierence extends, it will be needless', it will therefore be 
thrown away also in that case. 

The first property, therefore, that ought to be given to a 
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lot of punishment, is that of beir^ variable in point of 
quantity, in conformity to every variation which can falcf 
place in either the profit or mischief of the offence. This 

property might, perhaps, be termed, in a single word, 
variability. 

3. A second property, intimately connected with the 
former, may be styled equability. It will avail but Htde, that 
a mode of punishment (proper in all other respects) has been 
estabhshed by the legislator; and that capable of being 
screwed up or let down to any degree that can be required; 
if, after all, whatever degree of it be pitched upon, that same 
degree shall be liable, according to circumstances, to produce 
a very heavy degree of pain, or a very shght one, or even 
none at all. In this case, as in the former, if circumstances 
happen one way, there will be a great deal of pain produced 
which will be needless: if the other way, there will be no pain 
at all apphed, or none that will be efficacious. A p unishme nt, 
when liable to this irregularity, may be styled an unequable 
one: when free from it, an equable one. The quantity of 
pain produced by the punishment will, it is true, depend in a 
considerable degree upon circumstances distinct from the 
nature of the punishment itself: upon the condition which 
the offender is in, with respect to the circumstances by which 
a man’s sensibihty is liable to be influenced. But the influence 
of these very circumstances will in many cases be reciprocally 
influenced by the nature of the punishment: in other words, 
the pain which is produced by any mode of punishment, 
wiU be the joint effect of the punishment which is applied 
to him, and the circumstances in which he is exposed to it. 
Now there are some p unishm ents, of which the effect may be 
hable to undergo a greater alteration by the influence of such 
foreign circumstances, than the effect of other pu ni s hm ents is 
liable to undergo. So far, then, as this is the case, equability or 
unequability may be regarded as properties belonging to the 

punishment itself. 

4. An example of a mode of punishment which is apt to be 
imequable, is that of hanishmenty when the locus a quo (or pl^ 
the party is banished from) is some determinate place appoin¬ 
ted hy the law, which per^ps the ofiender cares not whether 
he ever see or no. This is also the case with pecuniary, or 
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quasi-pecuniary punishment, when it respects some particular 
species of property, which the offender may have been pos¬ 
sessed of, or not, as it may happen. All these punishments 
may be split down into parcels, and measured out with the 
utmost nicety: being divisible by time, at least, if by nothing 
else. They are not, therefore, any of them defective in point 
of variability: and yet, in many cases, this defect in point of 
equability may make them as unfit for use as if they were.^ 

5 . The third rule of proportion was, that where two Property 3. 
offences come in competition, the punishment for the greater 
offence must be sufficient to induce a man to prefer the less, punishments. 
Now, to be sufficient for this purpose, it must be evidently 

and uniformly greater: greater, not in the eyes of some men 
only, but of all men who are liable to be in a situation to take 
their choice between the two offences; that is, in effect, of 
all mankind. In other words, the two punishments must be 
perfectly commensurable. Hence arises a third property, which 
may be termed commensurability: to wit, with reference to 
other punishments.^ 

6 . But punishments of different kinds are in very few Wof<2/ 
instances uniformly greater one than another; especially when 

the lowest degrees of that which is ordinarily the greater, are perfectly com- 
compared with the highest degrees of that which is ordinarily 
the less; in other words, punishments of different kinds are in 
few instances uniformly commensurable. The only certain 
and universal means of making two lots of punishment 
perfectly commensurable, is by making the lesser an ingredient 
in the composition of the greater. This may be done in either 
of two ways. i. By adding to the lesser punishment another 
quantity of punishment of the same kind. a. By adding to it 


^ By the English law, there are several offences which arc punished by a 
total forfeiture of moveables, not extending to immoveables. This is the case 
with suicide, and with certain species of theft and homicide. In some cases, this 
is the pmcipal punishment; in others, even the only one. The consequence 
is» that if a man’s fortune happens to consist in moveables, he is ruined; if in 
immoveables, he suffers nothing. 

^ See View of the Hard-Labour Bill, Load. 1778, p. 100. 

For the idea of this property, I must acknowledge myself indebted to an 

anonymous letter in the St. James’s Chronicle, of the 27th of September, 1777; 

the author of which is totally unknown to me. If any one should be disposed 

to t h i nk lightly of the instructioD, on account of the channel by which it was 

first commumcated, let him tell me where I can find an idea more ingenious 
or originaL 
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'o>'^ 


Property 4, 
CVuixattsT- 


another quantit>^ of a different W. The latter mode is not 
less certain fVian the former: for though one cannot always be 
' absolutely sure, that to the same person a given punishment 
will appear greater than another given punishment; yet one 
may be always absolutely sure, that any given punishment, 
so as it does but come into contemplation, will appear greater 

than none at all. . 

7 . Again: Punishment cannot act any ferther t h a n m as tar 

as 4e idea of it, and of its connection with the offence, is 

present in the mind. The idea of it, if not present, cannot act 

at all ; and then the punishment itself must be in^cadous. 

Now, to be present, it must be remembered, and to be 

remembered it must have been learnt. But of all punis hm ents 

that can be imagined, there are none of which the cojm^on 

with the offence is either so easily leamt, or so emcaaously 

remembered, as those of wHch the idea is ^eady in part 

associated with some part of the idea of the offenre: which is 

the case when the one and the other have some meumstanre 

that belongs to them in common. When this is the ^ wth 

a punishment and an ofence, the punislment is said to bear 

Janalogy to, or to be characteristic of, the offence.^ CW- 

teristicaliss is, therefore, a fourth property, which on 

account ought to be given, whenever it can convemently be 

eiven, to a lot of punishment. _ , 

^ ^ 8 It is obvious, that the effect of this contnvmce wdl be 

d.! greater, as the analog,- b the doser. Tie 
most eminently , closer the mote material that circumstance is, wn^ is m 

ckjrarteri^ic^ is * ^ matprial cirCUHlStSUlCC tuAt Can 

thot of rctalia- common. Now the most material circ^ 

belong to an offence and a punishment in common, is toe 

iSit ^’^ed to it, is that which subsists between them whm 
Srh^S damage they produce is of the same nature: in 
Set wotL^ whii b constituted by ^ 

of identity in point of damage.” Accordingly, die m ^ 

» See Monteeq. Ejp. da lea*. L- 

indistinct, appean from the ^tratagani au>aut>s 

* See Chap, vii [Actions], 3. . die pnnishmait 

1 Besides this, there are a ^b^ooki^ over the 

may bear an analogy to the offence. This ssHi Dc seen uy 

tabic of punishments. 


tion. 
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punishment, which of all others bears the closest analogy 
to the offence, is that which in the proper and exact sense of the 
word is termed retaliation. Retaliation, therefore, in the few 
cases in which it is practicable, and not too expensive, will 
have one great advantage over every other mode of punish- 


ent. 


apparent 
mean in the 


9. Again: It is the idea only of the punishment (or, in Property 5. 
other words, the apparent punishment) that really acts upon the 
mind; the punishment itself (the real punishment) acts not 
any ferther than as giving rise to that idea. It is the apparent 
punishment, therefore, that does all the service, I 
way of example, which is the principal object.^ It is the real 
punishment that does all the mischief.^ Now the ordinary and 
obvious way of increasing the magnitude of the apparent 
punishment, is by increasing the magnitude of the real. The 
apparent magnitude, however, may to a certain degree be 

by other less expensive means: whenever, therefore, 
at the same time that these less expensive means would have 
answered that purpose, an additional real punishment is 
employed, this additional real punishment is needless. As to 
these less expensive means, they consist, i. In the choice of a 
particular mode of punishment, a punishment of a particular 
quality, independent of the quantity.* a. In a particular set 
of solemnities distinct from the punishment itself, and accom¬ 
panying the execution of it,* 

10. A mode of punishment, according as the appearance of The twst effei 
it bears a greater proportion to the reality, may be said to be 

the more exemplary. Now as to what concerns the choice of 
the punishment itself, there is not any means by which a given plary is by 
quantity of punishment can be rendered more exemplary, than 
by choosing it of such a sort as shall bear an analogy to the 
offence. Hence another reason for rendering the punishment 
analogous to, or in other words characteristic of, the offence. 

11. Punishment, it is still to be remembered, is in itself an Property 6 . 
expense: it is in itself an evil.® Accordingly the fifth rule 
proportion is, not to produce more of it than what is 
demanded by the other rules. But this is the case as often as 

^ See Chap. xiii. [Cases unmeet], § 1, 2. note. ^ Ib. § 4. par. iii. 

* See B. I. dt. [Punishments]. * See B. U. dt. [Execudon]. 

® Ch. xiii. [Cases unmeet], par. iii 
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5 \ - ak^ particle of pain is produced, which contrihutes nothing 
-the eflfert proposed. Now if any mode of punishment is 
. ■ \ ^ore apt rhan another to produce any such superfluous and 
^ "^ ileedless pain, it may be styled unfrugal, if less, it may be 

styled Frugality, therefore, is a sixth property to be 

wished for in a mode of punishment. 

12. The perfection of ^gality, in a mode of punishment, 
is where not only no superfluous pain is produced on the 
part of the person punished, but even that same operation, 
by which he is subjected to pain, is made to answer the pur¬ 
pose of producing pleasure on the part of some other person. 
Understand a profit or stock of pleasure of the self-regarding 
kind: for a pleasure of the dissocial kind is produced almost 
of course, on. the part of all persons in whose hre^ts the 
offence h^ excited the sentiment of ill-will. Now this is the 
case with pecuniary punishment, as also with such punish¬ 
ments of the (jiiasi~p£Curiiary kind as consist in the subtraction 
of such a species of possession as is transferable fiom one 
party to another. The pleasure, indeed, produced by such 
an operation, is not in general equal to die pain^: it my, 
however, be so in partial circumstances, as where he, fiom 
whom the thing is taken, is very rich, and he, to whom it h 
given, very poor: and, be it what it will, it is always so much 
more than can be produced by any other mode of punishment 
Bce,»piarity 13. The properties of exemplarity ^d fiugality seem to 

and Jrugali 
what they 

agre apparent: but exemplanty tends to --- 

firugahty to reduce the real. 

Oth^ properties 14. Thus much concerning the propemes to be givra to 

punishments in general, to whatsoever offences they are to be 
applied. Those which follow are of less importance, either 
as referring only to certain offences in particular, or depend¬ 
ing upon ie influence of transitory and local (^cmnstanc«. 

In the first place, the four distinct ends mto which the m:^ 
and general end of punishment is divisible,* may give nse 
to so many distinct properties, according as i 

mode of pmushment appears to be more partieolarty a^p^ 
to the compassing of one or of another of those ends. To that 

1 Ib. note. ‘ See Chap. xiii. [Cases unmeet], par. 2. note. 
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being the principal one, a particular property 
been adapted. There remains the three inferior 


15. A seventh property, theretore, to be wished tor m a 
mode of punishment, is that of subserviency to reformation, or 
reforming tendency. Now any punishment is subservient to 
reformation in proportion to its quantity: since the greater the 
punishment a man has experienced, the stronger is the ten¬ 
dency it has to create in him an aversion towards the offence 
which was the cause of it: and that with respect to all offences 
alike. But there are certain punishments which, with regard 
to certain oflfences, have a particular tendency to produce 
that effect by reason of their quality: and where this is the 
case, the punishments in question, as apphed to the offences in 
question, will pro tanto have the advantage over all others. 
This influence will depend upon the nature of the motive 
which is the cause of the offence: the punishment most 
subservient to reformation will be the sort of punishment 
that is best calculated to invalidate the force of that motive. 

16. Thus, in offences originating from the motive of ill- 
will,^ that punishment has the strongest reforming tendency, 
which is best calculated to weaken the force of foe irascible 
affections. And more particularly, in that sort of offence 
which consists in an obstinate refusal, on foe part of foe 
oflfender, to do something which is lawfully required of him,* 
and in which the obstinacy is in great measure kept up by his 
resentment against those who have an interest in forcing him 
to compliance, the most efficacious punishment seems to be 
that of confinement to ^are diet. 

17. Thus, also, in offences which owe their birth to foe 
joint influence of indolence and pecuniary interest, that 
pu n is hm ent seems to possess foe strongest reforming ten- 
dency, which is best c^culated to weaken foe force of foe 
former of those dispositions. And more particularly, in foe 
cases of thefr, embezzlement, and every species of defraud- 
ment, foe mode of punishment best adapted to this purpose 
seems, in most cases, to be that of penal labour. 

18. Ap. eighth property to be given to a lot of punishment 
in certain cases, is that of ejfcacy with respect to disablement, or. 

Chap. X. (Motives]. • See B. I. tit. [Oficnccs against Justice]. 
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as it mieKt be styled more briefly, disabling ^cacy. This is a 
property which may be given in perfection to a lot of punish¬ 
ment ; and that with mudi greater certainty than the property 
of subserviency to reformation. The inconvenience is, that 
this property is apt, in general, to run counter to that of 
frug^ty: there being, in most cases, no certain way of 
disabling a man from doing mischief, without, at the same 
time, dSabling him, in a great measure, from doing good, 
either to himself or others. The mischief therefore of the 
offence must be so great as to demand a very considerable 
lot of punishment, for the purpose of example, before it can 
warrant the application of a punishment equal to that which 
is necessary for the purpose of disablement. 
is most con- 19. The punishment, of which the efficacy m this way is 
^picuous in the greatest, is evidently that of death. In this case the efficacy 

of it is certain. This accordingly is the punishment peculiarly 
adapted to those cases in wHch the name of the offender, 
so long as he lives, may be sufficient to keep a whole nation 
lyi ^ flame. This ^vill no'W and then be the case ^nth com?* 
petitors for the sovereignty, and leaders of the fredom in dvil 
wars: though, when applied to offences of so questionable a 
nature, in which the question concerning oimin^ty tu^ 
more upon success than any thing else; an mfliction of this 
sort may seem more to savour of hostility thm punishment 
At the same time this punishment, it is evident, is in an 
eminent degree unjrugal', which forms one among the many 
obiections there are against the use of it, in any but very 


capital pKrtis/h- 
rrient. 


Other punish^ 

m A 


extraordinary cases.* /c • j 

20. In ordinary cases die purpose may w sumaentiy 

answered by one or other of the various kin<h of confinerntm 

and banishment: of which, imprisonment is the most start 

and efficacious. For when an offence is so drci^tanced tto 

it cannot be committed but in a certain place, as is 

case, for the most part, with offencrt against the pmon, 

all the law has to do, in order to disable the offen^r from 

committing it, is to prevent his being in that place. In any ot 

the offences which consist in the breach or the abi^ of any 

kind of trust, the purpose may be compassed at a stih “ca^ 

rate, merely by forfeiture of the trust; and m general, m any 

1 See B. T. tit. [Punishmaits]. 
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those offences which can only be committed under favour 
of some relation in which the offender stands witli reference 
to any person, or sets of persons, merely by forfeiture of that 
relation: that is, of the right of continuing to reap the advan¬ 
tages belonging to it. This is the case, for instance, with any 
Aose offences which consist in an abuse of the privileges of 
marriage, or of the liberty of carr)'^ing on any lucrative or 

other occupation. . ^ . t». , o 

21. The mnik property is Aar of mbsememy lo .. 

tion. This property of punishment, xf it be miaictwe com- compntMion. 
pensation that is in view, will, with little variation, be in 
proportion to the quantity: if lucrative, it is the peculiar and 

characteristic property of pecuniary punishment. 

22. In the rear of all these properties may be introduced Propfriv 10. 

that of papularity; a very fleeting and indeterminate kind of 
property, which may belong to a lot of punishment one 
moment, and be lost by it the next. By popularity is meant 
the property of being acceptable, or rather not unacceptable, 
to the bulk of the people, among whom it is proposed to be 

In striemess of speech, it should rather be called 
dsetue of unpopularity: for it cannot be expected, in regard to 
sudi a matter as punishment, that any species or lot of it 
should be positively acceptable and grateful to the people: it is 
sufficient, for the most part, if they have no decided aversion 
to the thoughts of it. Now the property of characteris- 
ticalness, above noticed, seems to go as far towards conciliat¬ 
ing the approbation of the people to a mode of punishment, 
as any: insomuch that popularity may be regarded as a kind 
of secondary quahty, depending upon that of characteris- 
ticalness.^ The use of inserting this property in the catalogue, 
is diiefly to make it serve by way of memento to the legislator 
not to introduce, without a cogent necessity, any mode or 
lot of punishment, towards which he 


ens to perceive 
any violent aversion entertained by the body of the people. 

23. The effects of unpopularity in a mode of punishment Miuhiefs re- 
are analogous to those of unfirug^ty. The unnecessary pain, 

^ TTic property of charactcnsdcalness, therefore, is useful in a mode o[Characteristical 
pamshinent in three diHerent ways: L It renders a mode of punishment, before ness rai ders a 
infliction, more easy to be borne in mind: 2, It enables it, especially after inflic- punishment, 
tion, to make the stronger impression, when it is there; that is, renders it the 1. memorjhlc: 
more exemplary; 3. It tends to render it more acceptable to the people, that is, 2. exemplary: 
it renders it the more popular. 3. popular. 
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to cure 


unpopularity o/whict denominates punisliment unfirugal, is most apt to be 
a punishmau— -whicli is produced on the part of the offender. A portion 

amm^tl^^ of Superfluous pain is in like manner produced when the 
people, and punishment is unpopular: hut in this case it is produced on 

persons altogether innocent, the people at large. 
This is already one mischief; and another is, die weakn^ 
which it is apt to introduce into the law. When the people 
are satisfied with the law, they voluntarily lend their assistance 
in the execution: when they are dissatisfied, they will naturally 
withhold that assistance; it is well if they do not take a positive 
part in raising impediments. This contributes gready to the 
uncertainty of the punishment; by which, in the first instance, 
die fiequency of ^e offence receives an increase. In process 
of time that deficiency, as usual, is apt to draw on an increase 
in magmtude: an addition of a certain quantity which other¬ 
wise would be needless.^ 

Thu property 24. This property, it is to be observed, necessarily suppo», 
supposes a pre- qjj people, some prejudice or other, which 

' it is the business of the legislator to endeavour to correct For 
^' if the aversion to the punishment in question were grounded 

on the principle of utility, the punishment would be such as, 
on other accounts, ought not to be employed: in which 
its popularity or unpopularity would never be worth drawing 
into question. It is properly therefore a property not so mu(^ 
of the punishment as of the people: a ^position to entertem 
an unreasonable dislike against an object which merits th^ 
approbation. It is .the sign also of another property, to wt, 
indolence or weakness, on the part of the lector: in suffw- 
ing the people, for the want of some instruction, which ought 
to be and might be given them, to quarrel wi^ then own 
interest. Be this as it may, so long as any such disMtisfection 
subsists, it behoves the legislator to have an eye to it, ^ mu^ 
as if it were ever so well grounded. Every nation is mblc 
to have its prejudices and its caprices, which it is die business 
of the legislator to look out for, to study, and to cure * 

05 The eleventh and last of all the properties that seem 
to be requisite in a lot of punishment, is that of rmissibihtyJ 

^ Sec Chap, xiiL [Cases unmeet], § y, 

* Sec Chap. xiii. [Cases unmeet], § iv. 

* See View of the Hard Labour Bill, p-109* 


Property 11. 
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The general presumption is, that when punishment is apphed, 
punishment is needful: that it ought to be apphed, and there¬ 
fore cannot want to be remitted. But in very particular, and 
those always very deplorable cases, it may by accident happen 
otherwise. It may happen that punishment shall have been 
inflicted, where, according to the intention of the law itself, 
it ought not to have been inflicted: that is, where the sufferer 
is innocent of the offence. At the time of the sentence passed 
he appeared guilty: but since then, accident has brought his 
inn ocence to Hght. 
fine d punishment as 
for. The business is then to free him from as much as is yet 
to come. But is there any yet to come? There is very litde 
chance of there being any, unless it be so much as consists of 
chronical punishment: such as imprisonment, banishment, 
penal labour, and the like. So much as consists of acute 
punishment, to wit where the penal process itself is over 
presently, however permanent me punishment may be in 
its effects, may be considered as irremissible. This is the case, 
for example, with whipping, branding, mutilation, and 
capital punishment. The most perfectly irremissible of any 
is capital punishment. For though other punishments cannot, 
when they are over, be remitted, they may be compensated 
for; and although the unfortunate victim cannot be put 
into the same condition, yet possibly means may be found 
of putting him into as good a condition, as he would have 
been in if he had never suffered. This may in general be done 
very effectually where the punishment lias been no other than 


I ms bemg me case, so mucn or me aes- 
he has suffered already, there is no help 


pecumary. 

There is another case in which the property of remissibility 
may appear to be of use: this is, where, although the offender 
has been justly punished, yet on account of some good 
behaviour of his, displayed at a time subsequent to that of the 
commencement of die punishment, it may seem expedient 
to remit a part of it. But this it can scarcely be, if the propor¬ 
tion of the punishment is, in other respects, what it ought to 
be. The purpose of example is the more important object, in 
comparison of that of reformation.^ It is not very Ukely, that 
less punishment should be required for the former purpose 

^ See Chap. xiii. [Cases unmeet], 2. note. 
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tkan for tke latter. For it must be rather an extraordinary 
case, if a pu nishm ent, which is suf&cient to deter a man who 
has only thought of it for a few moments, should not be 
sufficient to deter a man who has been fe eling it all the timp , 
Whatever, then, is required for the purpose of example, must 
abide at all events: it is not any reformation on the part of die 
offender, that can warrant the remitting of any part of it: 
if it could, a man would have nothing to do but to reform 
immediately, and so free himself from the greatest part of 
that punishment which was deemed necessary. In order, 
then, to warrant the remitting of any part of a punishment 
upon this ground, it must first be supposed that the punish* 
ment at first appointed was more than was necessary for die 
purpose of example, and consequendy that a part of it was 
needless upon the whole. This indeed, is apt enough to be the 
case, under the imperfect systems that are as yet on foot: 
and therefore, during the continuance of those systems, the 
property of remissibility may, on this second ground likewise, 
as well as on the former, be deemed a useful one. But this 
would not be the case in any new-constructed system, in 
which the rule of proportion above laid down should be 
observed. In such a system, therefore, the utility of this 
property would rest solely on the former groimd. 

26. Upon raking a survey of the various possible modes of 
punishment, it will appear evidently, that there is not any one 
of them that possesses all the above properties in perfrction. 
To do the best that can be done in the way of punishment, it 
will therefore be necessary, upon most occasions, to compound 
them, and make them into complex lots, each consisting of 
a number of different modes of punishment put together: 
the nature and proportions of the constituent parts of each 
lot being different, according to the nature of the offence 

which it is designed to combat. 

27. It may not be amiss to bring together, and exhibit in 
one view, the eleven properties above established. Tley are 

as follows: 

Two of them are concerned in establishi^ a proper propor¬ 
tion between a single offence and its pu nishm ent i viz. 

1. Variability. 

2 . Eauabihtv. 
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One, in establisliing a proportion, between more offences 
fliaii opff, and more punimments than one; viz. 

3 . Commensurabiuty. 

A fourth contributes to place the punishment in that situa¬ 
tion in whidi alone it can be efficacious; and at the same time 
to be bestowing on it the two forther properties of exem- 
platity and popui^ty; viz. 

4. Characteristicalness. 

Two others are concerned in ^duding all useless punish¬ 
ment; the one indirectly, by heig^teni^ the efficacy of what 
is useful; the other in a direct way; viz. 

5 . EiKmplatity. 

6 . frugality. 

Three others contribute severally to the three inferior 
of punishment; viz. 

7. Subserviency to reformation. 

8. Efficacy in ffisabling. 

9. Subserviency to compensation. 

Another property toids to ezdude a coUateral Tni«rbf<»fj 
vdiich a particular n 
to produce; viz. 

to. Popularity. 

The remaining properly tends to palliate a misrhicf , which 
aUpunishment, as such, is liable acddentally to produce; viz. 

II. Remissibility. 

The properties of commoisurabilicy, gharart y r i sriraln<»«c 
exempladty, subserviency to reformation, and efficacy in 
disd>lii:^, are more prdcularly calculated to augment the profit 
whidi is to he ma^ by punishment; frugality, subserviency 
to compoisation, populmty, and remimbility, to difnini<h 
eacpmse: vaiiatolity and equability ztc alilcg subservient 
to both those purposes. 

28 . We now come to take a general survey of the system ComMUion 
of offences: that is, of such acts to which, on a^rnu nt nf rb#- ^ writ /fa 
mischievom conse^piences they have a natural tendency to pro-*'"'* 
dnce, and in the view of putth^ a stop to those consequences, 
it may be proper to annex a certain artificial consequence! 
ctmsistmg of punishment^ to be inflicted on the authors of 
sifoh acts, according to the principles just established. 


ode of punishment is liable acddentally 

















CHAPTER XVI 


DIVISION OF OFFENCES 

§ I. Classes of Offences. 

■ ^ It is necessary, at the outset, to make a distinction between 

such acts as are or may be, and such as ought to be offences. 

^ “ attempt to put our ideas of offences into an exact 

method. The particular uses of merited are various: but the general one iTta 
enable men to understand the things that are the subjects of it. To understand 
a thing, IS to be acquainted with its qualities or properties. Of these properties, 
some are common to it with other things; the rest, peculiar. But the qualities 
winch are p^ar to any one sort of thing are few indeed, in comparison 
with those whi^ are common to it with other things. To maVo «imown in 
respect of its diffsreticc. would therefore be doing little, h were 

known ako by its gmus. To understand it perfectly, a man must therefore be 
informed of the points m which it agrees, as well as of those in which it dis¬ 
agrees, with all other things. When a number of olgects, composing a logical 
whole, are to be considered together, all of these possessing with respea to 
one another a certain con^ency or agreement denoted by a certain nam^ 
there is but one way of giving a perfect knowledge of their nature; and that is, 
by distributing them into a system of parcels, each of thcni a part, dthcr of 
some other parcel, or, at any rate, of the common whole. This can only be 
done in the way of bipartition, disiding each superior branch into two, and 
but two, immediately subordinate ones; beginning with the logical whole, 
dividing that into two parts, then each of those parts into two othen; and so 
on. These first distinginshed parts agree in respect of those propertia which 
belong to the whole: they differ in respect of those properties which are peculiar 
to each. To divide the whole into more chan two parcels at once, fiir example 
into three, would not ansv^er the purpose; for, in fact, it is but two objects 
that the mind can compare together exactly at the same time , Thus then, let 
us endeavour to deal with offences; or rather, strictly speaking, with acts 
which possess such properties as seem to indicate them fit to be 
offences. The task is arduous; and, as ytt at least, perhaps/cw ever, above our 
force. There is no speaking of objects but by their names: but the business of 
giving them names ^ always been prior to the true and perfea knowledge 
of their natures. Objects the most dissimilar have been spoken of and treated 
as if their properties were the same. Objects the most similar have been spoken 
of and treated as if they had scarce anything in common. Whatever dis¬ 
coveries may be made concerning them, how different soever their congmen- 
cies and disagreements may be found to be fi'om those which are indicated by 
their names, it is not without the utmost difficulty that any means can be 
found out of expressing these discoveries by a conformable set of names. 
Chan ge the import of the old names, and you are in perpetual danger of being 
misunderstood: introduce an entire new set of names, and you are sure not 
to be understood at all. Complete success, then, is, as yet at least, unattainable. 
But an attempt, diough impenect, may have its use: and, at the worst, it may 
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Any act may be an offence, which they whom the commumty 
are in the habit of obeying shall be pleased to make one: that 
is, any act which they shall be pleased to prohibit or to punish. 
But, upon the principle of utility, such acts alone ought to be 
made offences, as the good of the community requires should 
be made so. 

2. The good of the community cannot require, that any act 
should be made an offence, which is not Uable, in some way 
or other, to be detrimental to the community. For in the case 
of such an act, all punishment is groundless.^ 

3. But if the whole assemblage of any number of indivi¬ 
duals be considered as constituting an imaginary compound 
body, a co mmuni ty or pohdcal state; any act that is detrimental 
to any one or more of those members is, as to so much of its 
effects, detrimental to the state. 

4. An act cannot be detrimental to a state, but by being 
detrimental to some one or more of the individuals that com¬ 
pose it. But those individuals may either be assignable^ or 
unassignable. 

5. When there is any assignable individual to whom an 
oficnce b detrimental, that person may either be a person other 
than the offender, or the offender himself. 

6 . Offences that are detrimental, in the first instance, to 
assignable persons other than the offender, may be termed by 
one ‘common name, offences against individuals. And of these 
may be composed the ist class of offences. To contrast them 
with offences of the and and 4 th classes, it may also sometimes 
be convenient to style them private offences. To contrast them 
at the same time with offences of the 5 rd class, they may be 
styled private extra-regarding offences. 

7. "WHien it appears, in general, that there are persons to 
whom the act in question may be detrimental, but such 
persons cannot be individually assigned, the circle within 

accelerate the arriTal of that perfect system, the possession of which will be 
the happiness of some maturer age. Gross ignorance descries no difficulties; 

imperfect knowledge finds them out, and struggles with them: it must be 
perfect knowledge that overcomes them. 

^ See Clup. xiii. [Cases unmeet], § iL 1. 

* ^ cither by name, or at least by description, in such manner as to 

be sufficiently disonguished fi'om all others; for instance, by the circumstance 
of b^g the owner or occupier of such and such goods. Sec B. I. tit. [Persona¬ 
tion], supra. Chap. xiL [Consequences], 15. 
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which it appears that they may be found, is either of less 
extent than that which comprises the whole community, or 
not. If of less, the persons comprised wi thin this lesser circle 
may be considered for this purpose as composing a body of 
themselves; comprised within, but disdnguis^ble from, 
the greater body of the whole co mmunit y. The circumstance 
that constitutes the union between the members of this lesser 
body, may be either their residence within a particular place, 
or, in short, any other less explicit principle of union, which 
may serve to distinguish them from the re maining members 
of the community. In the first case, the act may be styled 
an offence against a neighbourhood: in the second, an offence 
against a particular class of persons in the community. 
Offences, then, against a class or neighbourhood, may, 
together, constitute the and class of ofiences.’^ To contrast 
them with private offences on the one hand, and public on 
the other, mey may also be styled setni-public offences. 

8 . Ofrences, which in the fint instance are detrimental to 
the offender hims elf, and to no one else, unless it be by their 
being detrimental to himself, may serve to compose a third 
class. To contrast them the better with ofrences of the first, 
second, and fourth classes, all which are of a transitive nature, 
they might be styled intransitive^ offences; but still better, self^ 
regarding. 

9. The fourth class may be composed of such acts as ought 
to be made offences, on account of the distant mischief which 
they threaten to bring upon an unassignable indefinite 
multitude of the whole number of individuals, of which the 
community is composed; although no particular individual 
should appear more likely to be a sufferer by them than 

^ With regard to offences against a class or neighbourhood, it is evident, 
that the fewer the individuals are, of which such class is composed, and the 
narrower that neighbourhood is, the more Ukely are the persons, to whom 
the offence is detrimental, to become assignable; insomuch diat, in some 
cases, it may be difficult to determine concerning a given ofience, whether it be 
an offence against individuals, or agaiost a class or neighbouriiood. It is 
evident also, that the larger the class or neighbourhood is, the more it 
approaches to a coincidence with the great body of the state. Hie three classes, 
therefore, are liable to a certain degree, to run into one another, and be 
confounded. But this is no more than what is the case, more or less, wiffi aD 
those ideal compartments under which men are wont to distribute objects 

for the convenience of discourse. 

* See Chap. vii. [Actions], 13. 
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another. These may be called public offences, or offences 
against the state. 

10 . A fifth class, or appendix, may be composed of such c(j<( 5. 

1* K • ' I * L t_ Multirorm 

acts as, according to the circumstances m which they are 
committed, and more particularly according to the purposes i. Offences 
to which they are applied, may be detrimental in any one of 
the ways in which Ae act of one man can be detrimental to 
another. These may be termed multiform, or heterogeneous 
offences} Offences that are in this case may be reduced to tw^o 


b 


1 1. Offences by falsehood: 2, Offences against tmst. See also par. xx. to The imperfec- 
XXX. and par. Ixvi. Maturer views have suggested the feasibility, and the tions of lau- 
means, of ridding the system of this anomalous excrescence. Instead of con- an 

sidering these as so many divisions of offences, divided into genera, correspon- obstacle to 
dent and collateral to the several genera distinguished by other appellations, arrangement. 
they may be considered as so many specific differences, respecti vely applicable 
to genera. Thus, in the case of a simple personal injury, in the operation 
of which a plan of falsehood has been employed: it seems more simple and 
more natural, to consider the offence thus committed as a particular species 
or modification of of offence termed a simple personal injury, than to 

consider the simple personal injury, when effeaed by such means, as a modifica¬ 
tion of the division of offences entitled Offences through falsehood. By this means 
the circumstances of the intervention of falsehood as an instrument, and of the 
existence of a parccular obligation of the nature of a trust, ^lil be reduced 
to a par with various other classes of circumstances capable of affording grounds 
of modification, commonly of aggravation or extenuation, to various genera of 
offences: instance. Premeditation, and conspiracy, on the one hand; Provocation 
received, and intoxication, on the other. This class will appear, but too plainly, 
as a kind of botch in comparison of the rest. But such is the fate of science,' 
and more particularly of the moral branch; the distribution of things must 
in a great measure be dependent on their names: arrangement, the work of 

mature reflection, must be ruled by nomenclature, the work of popular 
caprice. 


In the book of the laws, offences must therefore be treated of as much as 
possible under their accustomed names. Generical terms, which arc in con¬ 
tinual use, and which express ideas for which there are no other terms in use, 
cannot safely be discarded. When any such occur, which cannot be brought 
to quadrate with such a plan of classification as appears to be most convenient 
u^n the whole, what then is to be done? There seems to be but one thing; 
which is, to retain them, and annex them to the regular pan of the system in 
the fonn of ^ appendix. Though they cannot, wh^ enL. be made toTaid? 
undCT My of the classes esublishcd in the rest of the system, the dis-isions 
to wbdi they give title may be broken down into lesser dis'isions, which may 
not^ alike intraaable. By this means, how discordant soever with the rest 

of the syrtem they may appear to be at fint sight, on a closer inspection they 
may be found conformable. ^ 


miut inevitably be Ae case with the names of offences, which arc so Immilarity of 
ous an umywsal in their nature, as to be capable, each of them, of doing this class 
whatevCT mischief cm be done by any other kind or kinds of offences whats(> 

k descripriou may well be called anomalous 

imd^ F but show themselves equaUy intracublc -which could 

under every kmd of system. Upon whatever principle the system be con- m be avoided 




316 PRINCIPLES OF MORALS AND LEGISLATION 

great heads: i. Offences by falsehood: and z. Offences against 

trust. 


Divisions of 
Class 1. 

(1) Offences 
against person; 

(2) Property; 

(3) Reputation; 

(4) Condition; 

(5) Person and 
property; (6) 
Person and repu- 
tation. 


§ 2 . Divisions and sub-divisions 

11. Let us see by what method these classes may be farther 

sub^vided. First, then, with regard to offences against 
individuals. 

In the present period of existence, a man’s being and well- 
being, his happiness and his security; in a word, his pleasures 
and his immunity from pains, are all dependent, more or less, 
in die first place, upon his own person; in the next place, upon 
die exterior objects diat surroimd him. These objects are either 
things, or other persons. Under one or other of these rlact^ 
must evidendy be comprised ever)’^ sort of exterior object, by 
means of which his interest can be affected. If then, by means 
of any offence, a m a n should on any occasion become a 
sufferer, it must be in one or other of tw'o ways: i. absolutely, 
to wit, immediately in his own person; in which case the 
offence may be said to be an ofience against his person; or, 
2 . relatively, by reason of some material relation^ which the 


on any other structed, they cannot, any of them, with any degree of propriety, be conSned 
plan. to any one di\Tsion, If, therefore, they constitute a blemish in the present 

system, it is such a blemish as could not be avoided but at the expense of a 
greater. The class they are here thrown into will traverse, in its subordinate 
ramificarions, the other classes and divisions of the present system: true, but so 
would they of any other. An irregularity, and that but a superficial one, is a 
less evil than continual error and contradiedotL But even this slight deviation, 
which the fashion of language seemed to render unavoidable at the outset, 
we shall soon find occasion to correct as we advance. For though the first great 
parcels into which the ofiences of this class are divided are not referable, any 
of them, to any of the former classes, yet the subsequent lesser subdivisiom are. 

^ See Chap. viL [Actions], 3 and 24. 

In what manna % by reason of tibe word relation, this part of the division should appear 
pleasure and obscure, the unknown term may be got rid of in the following manner. 
pain depaid up- Our ideas are derived, all of them, &om the senses; pleasurable and painful 
on the relation ones, therefore, among the rest: consequently, fit>m the operation of sensible 
a man bears to objects upon our senses. A man's happiness, then, may be said to depend 
exterior objects, more or less upon the relation he bears to any sensible object, whea such 

object is in a way that stands a chance, greater or less, of producing to him, or 
averting fi‘om him, pain or pleasure. Now this, if at all, it must do in one or 
other of two wa^^s; 1. In an active way, properly so called; yizi by motion: 
or, 2. In a passive or quiescent way, by being moved to, or acted upon: 
and in either case, either, 1. in an immediate way, by acting upon, or being acted 
on by, the organs of sense, without the intervention of any oAer external 
objea: or, 2. in a more or less rmete way, by acting upon, or being acted on by, 
some other external object, which (with the intervention of a greats or less 
number of such objects, and at the end of more or less considmble intervals 
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before mentioned exterior objects may happen to bear, in 
the way of causality (see chap. vii. Actions, par. 24 ) to his 
happiness. Now in as far as a man is in a way to derive either 
happiness or security from any object which belongs to the 
of things, such thing is said to be his property, or at least 
he is said to have a property or an interest therein: an offence, 
therefore, which tends to lessen the fadhty he might otherwise 
have of deriving happiness or security from an object which 
belongs to the class of things, may be styled an offence against 
his property- With regard to persons, in as far as, from objects 
of mis class, a man is in a way to derive happiness or security, 
it is in virtue of their services: in virtue of some services, 
which, by one sort of inducement or another, they may be 
disposed to render him.^ Now, then, take any man, by way 
of example, and the disposition whatever it may be, which he 
may be in to render you service, either has no other connec¬ 
tion to give birth or support to it, than the general one which 
binds him to die whole species, or it has some other connec¬ 
tion more particular. In the latter case, such a connection 
may be spoken of as constituting, in your favour, a kind of 
fictitious or incorporeal o bject of property, which is styled 
your condition. An ofience, therefore, die tendency of which 
is to lessen the facility you might otherwise have of deriving 
happiness from the services of a person thus specially con¬ 
nected with you, may be styled an offence against your 
condition in life, or simply against your condition. Conditions 
in life must evidendy be as various as the relations by which 
they are constituted- This will be seen more particularly 
frrther on- In the mean time those of husband, wife, parent, 
child, master, servant, citizen of such or such a city, natural- 

of time) will come at length to act upon, or be acted upon by, those organs. 
And this is ^ualiy true, whether the external objects in question be things or 
persons. It is also equally true of pains and pleasures of the mind, as of those of 
the body: all the difference is, that in the production of these., the pleasure or 
pain may result immediately from the perception which it accompanies: in 
me production of those of the mind, it cannot result from the action of an 
ol^ect of sense, any otherwise than by association ; to wit, by means of some 

connection which the perception has contracted with certain prior ones, 
lodged already in the memory.* 

^ See Chap, x, [Motives]. 

See Chap. v. [Pleasures and Pains] 15, 31. Chap. x. [Motives], 39, 


note. 







318 


PRINCIPLES OF MORALS AND LEGISLATION 


bom subject of such or such a country, may answer the 
purpose of examples. 

Where there is no such particular connection, or (what 
comes to the same thing^ v^here the disposition, w^hatcver it 
may be, which a man is in to render you service, is not con¬ 
sidered as depending upon such connection, but simply upon 
the good-will he bears to you; in such case, in order to cimress 
what chance you have of deriving a benefit fi-om his services, 
a kind of fictitious object of property is spoken of, as l ying 
constituted in your favour, and is called your reputation. 
An offence, therefore, the tendency of which is to lessen the 
&cihty you might otherwise have had of deriv ing happiness 
or security firom the services of persons at large, whcdier 
connected with you or not by any special tie, may be styled 
an offence against your reputation. It appears, therefore, that 
if by any offence an individual becomes a sufferer, it piust be 
in one or other of the four points above mentioned; viz. his 
person, his property, his condition in life, or his reputation. 
These sources of distinction, then, may serve to form so 
many subordinate divisions. If any offences should be found 
to afiect a person in more than one of these points at the samp 
time, such offences may respectively be put imder so many 
separate divisions; and such compound divisions may be 
sub-joined to the preceding simple ones. The several divisions 
(simple and compound together) which are hereinafter 
established, stand as follows: i. Ofioices against person. 
2 . Offences against reputation. 3 . Offences against property. 
4 . Offences against condition. 5 . Offences against person 
and property together. 6 . Offences against person and reputa¬ 
tion together.^ 

12 . Ne^ with regard to semi-public offences. Pai^ con¬ 
sidered with reference to the time of the act from which it is 
liable to issue, must, it is evident, be either present, past, or 
future. In as far as it is either present or past, it cannot be the 

^ Subsequent consideration has here suggested several alterations. The 
necessity of adding to property, power, in the character of a distinguishable as 
well as valuable object or subject-matter of possession^ has presented itself to 
view i and in regard to the fictitious entity here termed condition (for shortness 
instead of saying condition in life), it has been observed to be a sort of composite 
object, compounded of property, reputation, power, and tight to services. For this 
composite object the more proper place was therefore at the tafl of the several 
simple ones.— Note by the ^itor, jHly, 1822. 
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result of any act which comes under the description of a scmi- 
pubhc offence: for if it be present or past, the individuals who 
experience, or who have experienced, it are assignable} There 
remains that sort of mischief, which, if it ever come to exist 
at all, is as yet but future: mischief, thus circumstanced, takes 
the name 01 danger} Now, then, when by means of the act of 
any person a whole neighbourhood, or other class of persons, 
are exposed to danger, this danger must either be intentional 
on his part, or unintentional} If unintentional, such danger, 
when it is converted into actual mischief, takes the name 
of a calamity: offences, productive of such danger, may be 
styled semi-public offences operating through calamity ; or, more 
briefly, offences through calamity. If the danger be intentional, 
insomuch that it might be produced, and might convert 
itself into actual mischief, without the concurrence of any 
calamity, it may be said to originate in mere delinquency: 
offences, then, which, without the concurrence of any 
calamity, tend to produce such danger as disturbs the security 
of a local, or other subordinate class of persons, may be 
styled semi-public offences operating merely by delinquency, or 
more briefly, offences of mere delinquency. 

13. With regard to any farther sub-divisions, offences Sub-dwisiom cj 

through calamity will depend upon the nature of the several f * J P 

I** 1*1 ^ 11 If* 1 dis^ 

calamines to wnicn man, and the several dungs that are oi,„issed. 
use to him, stand exposed. These will be considered in 
another place.^ 

14. Semi-public offences of mere delinquency will follow 2. Offmes of 
the method of division apphed to offences against individuals. 

It will easily be conceived, that whatever pain or rncon-dtey corm- 
venience any given individual may be made to suffer, to the Ff with the 
danger of that pain or inconvenience may any number 

• J* -1 1 • ti • 111 *^ ^ 1 private qfjen 

mdividuals, assignable or not assignable, be exposed. Now 
there are four points or articles, as we have seen, in respect 
to which an individual may be made to suffer pain or 

* Supra, iv. note. * Sec Chap. xii. [Consequences]. 

* See Chap. viiL pntentioiiality]. 

* See B. I. tit [Semi-public offences]. In the mean dme that of pestilence may 
serve as an example. A man, without any intention of giving birth to such a 
calamity, may ^pose a neighbourhood to the danger of it, by breaking 
quarantine or violating any of those other preventive regulations which 
governments, at certain conjunctures, may find it expedient to have recourse to, 
for the purpose of guarding against such danger. 


nces. 
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inconvenience. If then, with respect to any one of them, the 
connection of causes and effects is such, that to the danger of 
suffering in that article a number of persons, who individuaUv 
are not assignable, may, by the delinquency of one person, 
be exposed, such article will form a ground of distinction on 
which a particular sub-division of semi-public offences may 
be established: if, with respect to any such article, no such 
effect can take place, that ground of distmedon will lie for 
the present unoccupied: ready, however, upon any chaise 
of circumstances, or in the manner of viewing the subject, 
to receive a correspondent subdivision of offences, if ever it 
should seem necessary that any such ofi^ces should be 
created. 

15. We come next to self-regarding offences; or, more 
properly, to acts productive in the first instance of no other 
than a self-regarding mischief: acts which, if in any instance 
it be thought fit to constitute them offences, will come under 
the denomination of offences against one’s self. This class 
will not for the present give us much trouble. For it is 
evident, that in whatever points a man is vulnerable by the 
hand of another, in the same points may he be conceived to 
be vulnerable by his own. Whatever divisions therefore 
will serve for the first class, the same will serve for this. 
As to the questions. What acts are productive of a mischief 
of this stamp? and, among such as ure, which it may, and 
which it may not, be worth while^ to treat upon the footing of 
offences? these are points, the latter of which at least is too 
unsetded, and too open to controveKy, to be laid down with 
that degree of confidence which is unplied in the exhibition 
of properties which are made use of as the groundwork of an 
arrangement. Properties for this puq>ose ought to be such as 
show themselves at first glance, and appear to belong to me 
subject beyond dispute. 

16. Pubhc offences may be distributed under eleven divi¬ 
sions.** I. Offences against external security, a. Offences 

^ Sec Chap. xiii. [Cases unmeet]* § iv. 

* In part of the analysis, I have found it necessary to deviate in some 
degree from the rigid rules of the exhaustive method I set out with. Byrne, 
or by some one else, this method may, perhaps, be more stiiedy pinsoed at 
some maturer period of the science. At present, the benefit that might result 
from the unrelaxed observance of it, seemed so precarious, that I could not 
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against justice. 3 . Oflfences against the preventive branch of the 
^lice. 4 . Offences against the public/orcc. 5 . Offences against 
the positive increase of the national felicity. 6 . Offences against 
die public wealth. 7 . Offences against population. 8 . Offences 
against the national wealth. 9 . Offences against the sovereignty. 
10 . Offences against religion, ii. Offences against the national 
interest in general. The way in which these several sorts of 
offences connect with one another, and with the interest of 
the public, that is, of an unassignable multitude of the indi¬ 
viduals of which that body is composed, may be thus con¬ 


ceived. 

17. Mischief by which the interest of the public as above 
defined may be affected, must, if produced at all, be produced 
cither by means of an influence exerted on the operations of 
government, or by other means, without the exertion of such 
influence.^ To begin with the latter case: mischief, be it what 
it will, and let it happen to whom it will, must be produced 
either by the unassisted powers of the agent in question, or 
by the instrumentality of some other agents. In the latter 
these agents will be either persons or things. Persons 
again must be either not members of the community in 
question, or members, Mbchief produced by the instrumen- 


help doubting whether it would pay for the delay and trouble. Doubtless 
sudi a method is eminently instructive: but the fatigue of following it out is 
so great, not only to the author, but probably also to the reader, that if carried 
to its utmost length at the first attempt, it might perhaps do more disscrv^ice 
in the way of disgust, than service in the way of information. For knowledge, 
like physic, how salutary soever in itself, becomes no longer of any use, when 
made too unpalatable to be swallowed. Mean time, it cannot but be a mortify¬ 
ing drcumstance to a writer, who is sensible of the importance of his subject, 
and anxious to do it justice, to find himself obliged to c>^bit what he pcrcei ves 
to be &ulty, with any view, how indistinct soever, of something more perfect 
before his eyes. If there be any thing new and original in this work, it is to 
the exhaustive method so often aimed at that 1 am indebted for it. It will, 
therefore, be no great wonder if I should not be able to quit it without reluc¬ 
tance. On the other hand, the marks of sd&css which svill doubtless be per¬ 
ceived in a multitude of places, are chiefly owing to a soUcitous, and not per- 
feedy successful, pursuit of this same method. New instruments are seldom 
handled at first with perfect ease. 

^ The idea of government, it may be observed, is introduced here without 
any preparation The fact of its being established, 1 assume as notorious, 
md the necessity of it as alike obvious and incontestable. Observations 
in^cating that necessity, if any such should be thought worth looking at in 
this view, may be found by turning to a passage in a former chapter, where 
they were incidentally adduced for the purpose of illustration. Sec Chap. xii. 
[Consequence], § xvii. 
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tality of persons, may accordingly be produced by the 
instrumentality either of external or of internal adversaries. 
Now when it is produced by die agent's own 
powers, or by the instrumentality of internal adversaries, 
or only by the instrumentality of things, it is seldom that it 
can show itself in any other shape (settii^ aside any influence 
it may exert on the operations of government) than cither 
that of an o£[ence against assignable individuak, or diat of 
an offence against a local or other subordinate class of persons. 
If there should be a way in which mischief can be produced, 
by any of these means, to individuals altogether unassignable, 
it will scarcely be found conspicuous or important enough to 
occupy a title by itself: it may accordingly be referred to the 
miscellaneous head of offences against the national interest in 
general.^ The only mischief, of any considerable account, 
which can be made to impend indiscruninatcly over the whole 
number of members in die community, is that complex kind 
of mischief which results from a state of war, and is produced 


by the instrumentality of external adversaries; by their being 
provoked, for instance, or invited, or encouraged to invasion. 
In this way may a man very well bring down a mischief 
and that- a Very heavy one, upon the whole community in 
general, and that without taking a part in any of the injuries 
which came in consequence to he offered to particulat 
individuals. 

Next with regard to the mischief which an offence may 
bring upon the public by its influence on the operations of 
the government. This it may occasion cither, i. In a more 
immediate way, by its influence on those operations ihemselves: 
2 . In a more remote way, by its influence on the instruments 
by or by the help of wHth those operations should be per¬ 
formed: or 3 . In a more remote way stUl, by its influence 
on the sources from whence such instruments are to be derived. 
First then, as to the operations of government, the tendency 
of these, in as far as it is conformable to what on the principle 

» See infra, liv. note. Even this head, ample as it is, and vague as it may seem 

to be. will not, when examined by the principle of utility, «rv^ ^y 
than another, to secrete any offence which has no ode to plac^ there. ^ 
show the pain or loss of pleasure which is likely to ensue, is a problei^ 
before a legislator can justify himself m adding Ac act to the catdogue 
offences, he mav in this case, as in every other, be called upon to solve. 
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of Utility it ought to be, is in every case either to avert 
mischief from the community, or to make an addition to the 
sum of positive good.^ Now mischief, we have seen, must 
come either from external adversaries, from internal adver¬ 
saries, or from calamities. With regard to mischief from 
external adversaries, there requires no further division. As to 
mischief from internal adversaries, the expedients employed for 
averting it may be distinguished into such as may be appUed 
before the discovery of any mischievous design in particular, 
and such as cannot be employed but in consequence of the 
discovery of some such design: the former of these are 
commonly referred to a branch which may be styled the 
preventive branch of the police: the latter to that of justice.^ 
Secondly, As to the instruments which government, whether 
in the averting of evil or in the producing of positive good. 


1 For examples, see infra, liv. note. This branch of the business of govern-* 
ment, a sort of work of supererogation, as it may be called, in the calendar of 
political duty, is comparatively but of recent date. It is not for this that the 
untutored many could have originally submitted themselves to the dominion 
of the few. It was the dread of evil, not the hope of good, that first cemented 
societies together. Necessaries come always before luxuries. The state of 
language marks the progress of ideas. Time out of mind the military depart¬ 
ment has had a name: so has that of justice: the power which occupies itself in 
preventing mischief, not dll lately, and that but a loose one, the police: for 
the power which takes for its object the introducdon of posirivc good, no 
peci^ar name, however inadequate, seems yet to have been devised. 

® The functions of justice, and those of the police, mast be apt in many 
points to run one into another: especially as the business would be very badly 
managed if the same persons, whose more particular duty it is to act as officers 
of the police, were not upon occasion to act in the capacity of officers of 
justice. The ideas, however, of the two functions may still be kept distinct: 
and F see not where the line of separation can be drawn, unless it be as above. 

As to the word police^ though of Greek extraction, it seems to be of French 

growth: it is from France, at least, that it has been imported into Great Britain, 

where it still retains its foreign garb; in Gern^y, if it did not originate there, 

it has at least been naturalized. Taken all together, the idea belonging to it 

seems to be too multifarious to be susceptible of any single definition. 

Want of words obliged me to reduce the two branches here specified into one. 

Who would have endured in this place to have seen two such words as the 

phtkano-paranomic or crime-preventing, and the phthano-symphoric or calamity^ 

prevetttirtg^ branches of the police? the inconveniences of uniting the two 

branches imder the same denomination, arc, however, the less, inasmuch as 

the operations requisite to be performed for the two purposes will in many 

cases be the same. Other functions, commonly referred to the head of police, 

may be referred either to the head of that power which occupies itself in 

promoting in a positive way the increase of the national felicity, or of that 

which employs itself in the management of the public wealth. See infra, 
liv. note. 
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can have to work with, these must he either persons or things. 
Those which are destined to the particular function of 
guarding against mischief from adversaries in general, but 
more particularly from external adversaries,^ may be dis¬ 
tinguished from the rest under the collective appellation of 
the public military force, and, for conciseness* sake, the military 
force. The rest may be characterised by the collective appella¬ 
tion of the public wealth. Thirdly, with regard to the soured 
or funds from whence these instruments, howsoever applied, 
must be derived, such of them as come under the denomina¬ 
tion of persons must be taken out of the whole number of 
persons that are in the co mmuni ty, that is, out of the total 
population of the state: so that the greater the population, the 
greater may aeteris paribus be this branch of the public wealth; 
and the less, the less. In like manner, such as come imder the 
denomination of things may be, and most of them commonly 
are, fakpn out of the sum total of those things which are the 
separate properties of the several members of the community: 
the sum of whidi properties may be termed the national 
wealth:^ so that the greater the national wealth, the greater 
cceteris paribus may be this re maining branch of the public 
wealth; and the less, the less. It is here to be observed, that 
if the influence exerted on any occasion by any individual 
over the operations of the government be pernicious, it must 

^ It is £rom abroad that those pernicious enterprises are most apt to oiigmate, 
which come backed with a greater quantity of ph^cd force than the persons 
who arc in a more particular sense the ofiBcers of justice are wont to have at 
their command. Mischief, the perpetration of which is ensured by a force of 
such magnitude, may therefore be looked upon in general ^ the work of 
extoTtal adversaries. Accordingly, when the persons by whom it is perpetrated 
arc in such force as to bid defiance to the ordinary efforts of justice, diey loosen 
themselves j&om their original denomination in proportion as they increase 
in force, till at length they are looked upon as being no longer members of Ac 
5 tate, but as standing altogether upon a footing with cstcxnal adversaries. 
Qjvc force enough to robbery, and it swells into rebellion* give permanence 

enough to rebellion, and it settles into hostility, 

* It must be confessed, that in common speech the distinedon hm 
established bctv,^ecn the public wealth and the national wealth is biu 
differently settled: nor is this to be wondered at; the ideas themselves, though 
here nccessarv to be distinguished, being so ftequendy convertible. But I am 

language vRmish any othermo words that would expt^ 

die distinction better. Those in question will, I imaging be allowed to be 
thus far well diosen, that if they were made to change their place^ the import 
given to them would not appear to be quite so proper as that which is given 

to them as they stand at presenc 
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be in one or other of two ways: i- By causing, or tending to 
cause, operations not to be performed which ought to be 
performed; in other words, by impeding the operations of 

government. Or, 

which ought not to ^ ^ , 

directing them. Lastly, to the total assemblage of the persons 

by whom the several political operations above mentioned 
come to be performed, we set out with applying the collec¬ 
tive appellation of the government. Among these persons 
diere commonly^ is some one person, or body of persons whose 
office it is to assign and distribute to the rest their several 
departments, to determine the conduct to be pursued by each 
if! (be performance of the particular set of operations that 
belongs to him, and even upon occasion to exercise his 
function in his stead. Where there is any such person, or 
body of persons, he or it may, according as the turn of the 
phrase requires, be termed the sovereign, or the sovereignty. 
Now it is evident, that to impede or misdirect the operations 
of the sovereign, as here described, may be to impede or 
misdirect the operations of the several departments of govern¬ 
ment as described above. 

From this anal ysis, by which the coimection between the 
several above-mentioned heads of offences is exhibited, we 
may now collect a definition for each article. By offences 
against external security, we may imderstand such offences 
si^ereof the tendency is to bring upon the pubUc a mischief 
resulting from the hostOities of foreign adversaries. By 
offences against justice, such offences whereof the tendency is 
to impede or misdirect the operations of that power w'hich is 
employed in the business of guarding the public against the 
misrhiefs resulting from the delinquency of internal adver¬ 
saries, as far as it is to be done by expedients, which do not 
come to be applied in any case till after the discovery of some 
particular design of the sort of those which they are calculated 
to prevent. By offences against the preventive branch of the police, 
such offences whereof the tendency is to impede or misdirect 

1 I should have been afraid to have said necessarily. In the United Provinces, 
in the Helvetic, or even in the Germanic body, where is that one assembly 
in which an absolute power over the whole resides? where was there in the 
Roman Commonwealth? I would not undertake for certain to find an answer 
CO all these questions* 
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the operations of that power which is employed in guarding 
against mischiefe resultii^ from die delinquency of internal 
adversaries, by expedients that come to be applied brforehand', 
or of that which is employed in guarding against the tni<r-hi<»fe 
that might be occasioned by physical calamities. By offences 
against the public force, such offences whereof the tendency 
is to impede or misdirea the operations of that power which 
is destined to guard the public from the mischiefr which may 
result from die hostility of foreign adversaries, in ra« ^ 
of necessity, in the capacity of ministers of justice, from 
mischiefr of the number of those which result from the delin¬ 
quency' of internal adversaries. 

By offences against the increase of the national felicity, such 
offences whereof the tendency is to impede or misapply the 
operations of those powers that are employed in the conduct¬ 
ing of various establishments, which are calcnilated to tnalr^ 
in so many different ways, a positive addition to the stock of 
public happiness. By offences against the public wealth, such 
offences whereof the tendency is to diminish the amount or 
misdirect the appheation of the money, and other articles of 
w'ealth, which the government reserves as a frmd, out of 
which the stock of instruments employed in the service 
above mentioned may be kept up. By offences against popula¬ 
tion, such offences whereof the tendency is to diminish the 
numbers or impair the political value of the sum total of 
the members of the co mm unity. By offences against the 
national wealth, such offences whereof the tendency is to 
diminis h the quantity, or impair the value, of the things 
which compose the separate properties or estates of the several 
members of the community. 

18. In this deduction, it may be asked, what place is left for 
religion! This we shall see presendy. For combating the 
various kinds of offences above enumerated, that is, for com^ 
bating all the offences (those not excepted which we are now 
about considering) w’hich it is in man’s nature to coamut, 
the state has two great engines, punishment and reward: punish¬ 
ment, to be apphed to all, and upon all ordinary occasions: 
reward, to be applied to a few, for particular purposes, and 
upon extraordinary occasions. But whether or no a man 
has done the act which renders him an object meet for punish- 
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merit or reward, the eyes of those, whosoever they be, to 
whom the management of these engines is entrusted caimot 
always see, nor, where it is punishment that is to be adminis¬ 
tered, can dieir hands be always sure to reach him. To supply 
these deficiencies in point of power, it is thought necessary, 
or at least useful (without which die truth of the doctrine 
would be nothing to the purpose), to inculcate into the minds 
of the people the belief of the existence of a power applicable 
to the same purposes, and not liable to the same deficiencies: 
the power of a supreme invisible being, to whom a disposition 
of contributing to the same ends to which the several institu¬ 
tions already mentioned are calculated to contribute, must for 
this purpose be ascribed. It is of course expected that this 
power will, at one time or other, be employed in the pro¬ 
moting of those ends: and to keep up and strengthen this 
expectation among men, is spoken of as being the employment 
of a kind of allegorical personage, feigned, as before,^ for 
convenience of discourse, and styled religion. To diminish, 
then, or misapply the influence of religion, is pro tanto to 
diminish or misapply what power the state has of combating 
with eficct any of tne before-enumerated kinds of offences; 
that is, all kinds of offences whatsoever. Acts that appear 
to have this tendency may be styled offences against religion. 
Of these then may be composed the tenth division of the class 
of offences against the state.* 

^ Sec par. xvii* with regard to justice. 

* It may be observed, that upon this occasion I consider religion in no other 
light, than in respect of the influence it may have on the happiness of the 
present life. As to the effects it may have in assuring us of and preparing us for 
a better life to come, this is a matter which comes not within the cognizance 
of the legislator. See tit. [Offences against religion]. 

I say offences against reUgion, the fictitious entity: not offences against God, 
the real being. For, what sort of pain should the act of a feeble mortal occasion 
to a being unsusceptible of pain? How should an offence affect him? Should it 
be an offence against his person, his property, his reputation, or his condition? 

It has commonly been the way to put offences against religion foremost, 
^c idea of precedence is naturally enough connected with that of reverence. 
E< Albs But for expressing reverence, there arc other methods 

enough that are less equivocal. And in point of method and perspicuity, it is 
evident, that with regard to offences against religion, neither the nature of the 
mischief which it is their tendency to produce, nor the reason there may 
be for pumshing them, can be understood, but from the consideration of the 
seve^ mi^hiei& which result from the several other sorts of offences. In a 
polmcal view, it is only because those others arc mischievous, that offences 
against religion are so too. 
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interest in 
general with 
the rest. 


Class 5 

tnerated. 
Divisions of 
offences hy 
falsehood. 


Comteaion of 19. If there he any acts which appear liable to affect the 

^£rnLhtur* ^ more of the above ways, by oper aring in 

prejudice of the external security of the state, or of its internal 

security; of the pubHc force; of the increase of the national 
fehcity; of the pubHc wealth; of the national population; of 
the national wedth; of die sovereigjity; or of religion; at the 
same time that it is not clear in which of all these ways they 
will affect it most, nor but that, according to contii^encies, 
they may affect it in one of these ways only or in another; 
such acts may be collected together under a miscellaneous 
division by themselves, and styled offences against the national 
interest in general. Of these then may be composed the elev enth 
and last chvision of die class of offences against the state. 
Sub-divisions of 20. We come now to class the fifth; consisting of multiform 

offences. These, as has been already intimated, are either 
offences hy falsehood, or offences concerning trust. Under die 
head of otfences by falsehood, may be comprehended, i. 
Simple falsehoods. 2 . Forgery. 5 . Personation. 4 . Pequry.^ 
Let us observe in what particulars these four kinds of 61se- 
hood agree, and in what they differ. 

21. Offences by falsehood, however diversified in other 
particulars, have this in common, that they consist in some 
abuse of the faculty of discourse, or rather, as we shall see 
other. hereafter, of the faculty of influendii^ the sentiment of belief 

in other men,* whether by discourse or otherwise. The use 
of discourse is to influence belief, and that in such manner as 
to give other men to understand that things are as they are 

» This disTsion of falsehoods, it is to be observed, is not regulariy iawn 
out: that being what the nature of the case will not here admit of Falsehood 
may be infinitely diversified in other ways than these. In a particular case, fin 
instance, simple falsehood when uttered by writing, is distinguished from the 
same falsehood when uttered by word of mouA; and has 1^ a partualat 
name given to it accordingly. I mean, where it strikes against leputatira; 
in which ra se , the instrument it has been uttered by has been calW a libd. 
Now it is obrious, that in the same maimer it might have recaved a distinct 
name in all other cases where it is uttered by wndng. But there has not 
happened to be any thing in particular that has disposed manki nd in those 
asa to give it such a name. The case is, that among die infinity of circim- 
by which it nught have been disrersified, those which consUtutc it a 
Ubel, happen to have engaged a peculiar share of attention on die part of the 
institutors of language: either in sirtuc of the influence whiti these aicum- 
stancH have on the tendency of the act, or in virtue of any partici^ d^;ree of 
force with which on any other account they may have disposed tt to strike 

upon the imagination. 

* See B. I. tit. [Falsehoods]. 


Offences hy 
falsehood, in 
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really. Falsehoods, of whatever kind they be, agree in this: 
that they give men to understand that things arc otherwise 
than as in reahty they are. 

22. Personation, forgery, and perjury, arc each of them—m whai they 
distinguished from other modes of uttering falsehood 

certain special circumstances. When a falsehood is not 
accompanied by any of those circumstances, it may be styled 
simple falsehood. These circumstances arc, i. The form in 
which the falsehood is uttered. 2 . The circumstance of its 
relatii^ or not to the identity of the person of him who utters 
it. 3 . The solemnity of the occasion on which it is uttered.’^ 

The particular application of these distinctive characters may 
more commodiously be reserved for another place.* 

23. We come now to the sub-divisions of offences by Sub-divhions oj 
frlsehood. These will bring us back into the regular track 

analysis, pursued, without deviation, tlirough tlie four dtlemined by 

ceding classes. jj' "■> 

By whatever means a mischief is brought about, whether 

frlsehood be or be not of the number, the individuals liable to 
be affected by it must either be assignable or unassignable. 

If assignable, there are but four material articles in respect to 
which they can be affected: to wit, their persons, their pro¬ 
perties, their reputations, and their conditions in Ufc. The case 
is the same, if, though unassignable, they are comprisable in 
any class subordinate to that which is composed of the whole 
number of members of the state. If the falsehood tend to the 
detriment of the whole state, it can only be by operating in 
one or other of the characters, which every act that is an 
ofrmce against the state must assume; viz., that of an offence 
against external security, against justice, against the preventive 
branch of the pohee, against the pubhc force, against the 
increase of the national felicity, against the public wealth, 
against the national population, against the national wealth, 
against the sovereignty of the state, or against its reUgion. 

^ There arc two other drcunutanccs still more material; viz., 1. The 
parties who^ interest is afiected by the falsehood: 2. The point or article in 
which that interest is affected. These drcumstanccs, however, enter not into 
the com{rasition of the generica] character. Their use is, as wc shall sec, to 

characterize the several species of each genus. See B. I: tit. [Falsehoods] 

* Ibid. 
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Offentes of this 24. It is the common property, then, of the offences that 
class in iOTO in- (q division, to run over the same ground that- is 

their names; in occupied by those of the precedii^ classes. But some of them, 
others not. as we shall see, are apt, on various occasions, to drop or 

change the names which bring them under this division: this 
is chiefly the case with regard to simple flilsehoods. Others 
retain their names unchanged; and even thereby supersede 
the names which would otherwise belong to the offences 
which they denominate: this is chiefly the case widi r^ard 
to personation, forgery, and pegury. When this drcunw 
stance then, the circumstance of falsehood, intervenes, in 
some cases the name which takes the lead is that which 
indicates the offence by its effect; in other cases, it is that 
which indicates the expedient or instrument as it were by 
the help of which the offence is committed. Falsehood, tala 
it by itself, consider it as not being accompanied by any othw 
material circumstances, nor therefore productive of any 
material effects, can never, upon the principle of utility, con¬ 
stitute any offence at all. Combined with o&er circumstances, 
there is scarce any sort of pernicious effect which it may not 
be instrumental in producing. It is therefore rather in com¬ 
pliance with the laws of language, than in conaderadon of 
the nature of the things themselves, that falsehoods are made 
senarate mention of under the name and in the characta of 
distinct offences. All this would appear plain enough, if it 
were now a time for entering into particulars; but mat is' 
what cannot be done, consistendy with any ptindpie of order 
or convenience, until die inferior divisions of those odiff 
classes shall have been previously exhibited. 

A trust—what. 25. We come now to offences against trust A tnirt is, 

where there is any particular act which one party, in the 
exercise of some power, or some right,^ which is conferred on 


Power and ‘ Powen, though not a species of ri^B (for die stm ot nconra 
right, why no earidcs, termed a power and a right, ate alto^cr disparatt) « “ 

mmp/rte defini- included under righB, that wherever the word power may be employBd^ 
tion is here word right may also be employed: Tbe reasra is, that vdi«vet ^ 

of a person as has-ing a power, you may also spcA of Inm as ba^a 
to such power: but the converse of this proposition does nm poW g^: 
there are cases in which, diough you may speak of a man as havmg a r^ 
YOU cannot speak of him as having a power, or in any oto my mate a^ 
mention of that word. On various occasions you have a right. fi» ® 

the scrs-ices of the magistiate: but if you ate a private peison. yon have no 


given cf ihem. 
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is bound to perform for the benefit of another. Or, 
more fully, thus: A party is said to be invested with a trust, 

over him: all the power is on his side. This being the case, as the word 
was employed, the word power might perhaps, ssn^out any defiaen^ 
iifthe sense, have been omitted. On the present occasion however, as sp^- 
of trusts this word is commonly made more use of than the word rxght. 

It leemed most eligible, for the sake of perspi^ity, to insert them bo*. 

It mav be expectW that, since the word tmst has been here expounded, the 
words power and right, upon the meaning of which the exposinon of the word 
^ is made to depend, should be expoimded also: and certain it is, that no 
two words stand more in need of it than these do. Such expoanon I 
accordingly set about to give, and indeed have actually dravsni up: but the 
details into which I found it necessary to enter for this purpose, were of such 
length as to take up more room than could consistently be allotted to them in 
this place With respect to these words, therefore, and a number of othe^, 
such as possession, title, and the Hke, which in point of import are inseparably 
f-onnected with them, instead of exhibiting the exposition itself, I must content 
myself with giving a general idea of the plan which I have pursued m frammg 
if and as to every tlung else, I must leave the import of them to rest upon 
whatever footing it may happen to stand upon in the apprehension of each 
reader. Power and right, and the whole tribe of fictitious entities of this stamp, 
are all of them, in the sense which belongs to them in a book of jurisprudence, 
the results of some manifestation or other of the legisla tor s will vsdth r^pect 
to such or such an zet. Now every such manifestation is either a prohibition^ 
a command, or their r^pective negatioas; viz. a permission, and the declara¬ 
tion which the legislator makes of his will when on any occasion he leaves 
an act uncommanded. Now, to render the expression of the rule more con¬ 
cise, the commanding of a positive act may be represented by the prohibition 
of the negative zet which is opposed to it. To know then how to expound a 
right, carry your eye to the act which, in the circumstances in question, would 
be a violation of that right; the law creates the right by prohibiting that act. 
Power, whether over a man’s owm person, or over other persons, or over 
things, is constituted in the first instance by permission: but in ^ far as the law 
takes an active part in corroborating it, it is created by prohibition, and by 
command: by prohibition of such acts (on the part of other persons) as are 
judged incompatible with the exercise of it; and upon occasion, by command 
of such acts as are judged to be necessary for the removal of such or such 
obstacles of the number of those which may occur to impede the exercise of it. 
For every right which the law confers on one party, whether that party be 
an individual, a subordinate class of individuals, or the public, it thereby imposes 
on some other party a duty or obligation. But there may be laws which com¬ 
mand or prohibit acts, that is, impose dudes, \sdthout any other view than the 
benefit of the agent: these generate no rights: dudes, therefore, may be either 
extra--regarding or self-regarding: extra-regarding have rights to correspond to 
them: self-regarding, none. 

That the exposidon of the words power and right must, in order to be correct, 
enter into a great variety of details, may be presently made appear. One 
branch of the system of rights and powers, and but one, are those of which 
property is composed: to be correct, then, it must, among other things, be 
applicable to the whole tribe of modificadons of which property is suscepdble. 
But the commands and prohibidons, by which the powers and rights that com¬ 
pose those several modificadons are created, are of many different forms: 
to comprise the exposidon in quesdon within the compass of a single para- 
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when, being invested with a power, or with a right, diere is a 
certain behavnour which, in the exercise of that power, or 
of that right, he is bound to maintain for the bencnt of some 
other party. In such case, the parry first mentioned is styled 
a trustee; for the other part)% no name has ever yet been found: 
for want of a name, there seems to be no other resource that^ 
to give a new' and more extensive sense to the word beneficiary, 
or to say at length the party to be benefited.^ 


graph, would therefore be impossible; to take as many paragraphs for it as 
would be necessary, in order to exhibit these different forms, would be to 
engage in a detail so ample, that the analysis of the several possible cpcdcs of 
property would compose only a part of it. This labour, uninviting as it was, 
I have accordingly undergone: but the result of it, as may well be imagined, 
seemed too voluminous and minute to be exhibited in an outline like the 
present. Happily it is not necessary, except only for the sdcndfic purpoisc <rf 
arrangement, to the understanding of any thing that need be said on the penal 
branch of the art of legislation. In a work which should treat of the dvd 
branch of that art, it would find its proper place: and in such a work, if coih 
ducted upon the plan of the present one, it would be indispensable. Of die 
limits which seem to separate *e one of these branches the other, a p r etty 

ample description will be found in the next chapter: fi-om which some further 
lights respecting the course to be taken for developing the notions to be 
annexed to the words fight and power^ may incidentally be coUcctcd. See in 
particular, § 3 and 4. See also par. 55 of the present chapter. 

I might have cut this matter very short, by proceeding in the usual strain, 
and sa>Tng, that a power was a facult\% and that a right was a privilege, and 
so on, following the beaten track of definition. But the inanity of such a 
method, in cases like the present, has been already pointed out>: a power is 
not a—any thing: neither is a right a—any thing: the case is, they have nctdiCT 
of them any superior genus: these, together with duty, obligation^ and a mdti- 
tude of others of the same stamp, being of the number of those fictidons 
entities, of which the import can by no other means be illustrated than by 

showing the relation which they bear to real ones. 

^ The first of these parties is styled in the law language, as well as tn 
common speech, by the name here given to him. The other is styled, in the 
technical language of the English law, a cestuy tpte trust : in common speedy as 
we have observed, there is, imfortunately, no name for him. As to the uw 
phrase, it is antiquated French, and though complex, it is still eHiptica], and m 
the highest degree obscure. The phrase in full length would run in some such 
manner as this: cestuy al use de qui le trust est cree: he to w'hosc use 1^ trust ot 
benefit is created. In a particular case, a cestuy que trust is called by the Roman 
law, JideUommhsarius, In imitation of this, I have seen him somewhere or 
other called in English z jide-committee. This term, however, seem not very 
expressive. A fidev<ommittee, or, as it should have been, 
seems, Kterally speaking, to mean one who is committed to the go^ tait^ 

another. Good faith seems to consist in the keepmg of a promise, But a trutt 

may be created without any promise in the case. It is md^ common OTOUp 
to exact a promise, in order the more eflFectually to oblige a man to do 
which he is made to promise he wall do. But this is merely an acaden 

a See Fraement of Government, Chap. v. § 6, note. 
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The trustee is also said to have a trust conferred or imposed 
upon him, to be invested Asith a trust, to have had a trmt given 
bin to execute, to perform, to discharge, or to tuM. 1 He 
nartv to be benefited, is said to have a trust established or 
Seated in his favour: and so on through a variety of other 

’’’^Now it may occur, a Irua is ofenomm spoken 

as a species of condition that a trust is also spoken or as ^ property, 

entries of property and that a condition itself is also spoken ofu>/iy ranked 

saie It may be thought, thereforj that in 

first dass, the division of offences against condition should 

have been included under that of the offences against property: 

and that at any rate, so much of the fifth class now before us as 

contains offences against trust, should have been included 

A, fth fwn flivi^iions of the first class. 


LLLLUWI. --- 1 

But upon examination it will appear, that no one or these 
divisions could with convenience, nor even perhaps with 
propriety, have been included under either of the other two. 
It will appear at the same time, that there is an intimate 
connection subsisting amongst them all: insomuch that of the 
lists of the offences to which they are respectively exposed, 
any one may serve in great measure as a model for any other. 
There are certain offences to which all trusts as such are 
exposed: to all these offences every sort of condition will be 

A trust may be created without any such thing. What is it 
that a legal obligation in any case? A commmd, C-xpress or s-irtual, 

tog^licr with, pimishniciit appointed for the br^ch of it* By the same means 
may an obligation be constituted m this case as well as any other. Instead of 
the word benejiciary^ which I found it necessary to adopts the sense would 
better expressed by some such word as hen^ficimdarf (a word analagous in 
its fonnadon to frffrendary)^ were it such an one as the ear could bring 
ksdf to endure. This would put it more effectually^ out of doubt, that the 
party meant was the party wiio to receive the benefit, whether he 
actually receives it or no i whereas the word might be understood to 

fbat the benefit was actually receiv^: while in offences ag ai n st 
trust the mischief commonly' is, that such benefit is reaped not by the person 
it was designed for, but by some other: for instance, the trustee. 

^ It is for shortness* sake that the proposition is stated as it stands in the text. 
If critically examined, it might be found, perhaps, to be scarcely justifiable 
by tibe laws of language. For the Ectidous enddes, characterized by the two 
abstract tenns, tntst and amditioriy are not subaltemate but disparate. To spe^ 
widi pafect predston, we should say that he who is invested with a trust is, 
on that account, spoken of as being invested with a condition: viz, the conch- 
non of a trustee. We speak of the condition of a trustee as we speak of the 
condition of a husband or a father. 
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found exposed: at the same time that parricuW species of the 
offences against trust will, upon their application to pardculat 
cQuditions, receive different particular deno ruin ations* Xt 
wi appear also, that of the two groups of offences into which 
the list of those against trust will be found naturally to divide 
itself, there is one, and but one, to which property, taken in 
its proper and more confined sense, stands exposed. and that 
these, in their application to the subject of property, will be 
found susceptible of distinct modifications, to whidi the 
usage of lan^i^e, and the occasion there is for dis dng ui shin g 
in point of treatment, make it necessary to find nanm. 

In the first place, as there are, or at least may be (as we shall 
see) conditions which are not trusts,'" so there are trusts of 
which rbp: idea would not be readily and naturally under'* 
stood to be included under the word condition, add to which, 
fVtaf of those conditions which do include a trust, the grea^ 
number include other ingredients along vdth it: so that 
idea of a condition, if on the one hand it stretches beyond ^ 
idea of a trust, does on the other hand fall short of it. Of the 
several sorts of trusts, by far the most import ^e t^ m 
which it is the pubHc that stands in the relation of ben^ary. 
Now these trusts, it should seem, would hardly pr«ent 
selves at first view upon the mention of the word condUion. 
At any rate, what is more material, the incist important of 
the offences against these kinds of trmt would not to 

included under the denomination of offence apinst 
tion. The offences which by this latter appellanon ’would 
brought to view, would be such only as seemed to afi^ the 
interests of an individual: of him, for jpc^ple, ^ 

The word t^t directs the attention at once to the infi^ 
of that party for whom the person m q^'es^on « 
which party, upon the addinon of the epithe p 

^ Infra, 55. 
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immediately understood to be the body composed of the 
whole assemblage, or an indefinite portion of the whole assem¬ 
blage of the members of the state. Xhe idea presented by the 
v^ds public trust is clear and unambiguous: it is but an obsoire 
and ambiguous garb that that idea could be expressed m by 
die words public condition. It appears, therefore, that the 
principal part of the offences, included under the denomina¬ 
tion o{ offences against trust, could not, commodiously at 
least, have been included imder the head of offences against 

condition. 

It is evident enough, that for the same reasons neither could 
they have been included under the head of offences against 
property. It would have appeared preposterous, and would 
have argued a total inattention to the leading principle of the 
whole work, the principle of utility, to have taken the most 
misdiievous and alarming part of the offences to which the 

stands exposed, and forced them into the hst of 
offences against the property of an individual: of that indivi¬ 
dual, to wit, who in that case would be considered as having 
in him the property of that public trust, which by the offences 

in question is ^ec^. 

Nor would it have been less improper to have included 
conditions, all of them, imder the head of property: and 
diereby the whole catalogue of offences against condition, 
iindffr the catalogue of offences against property. True it is, 
t-hat there are offences against condition, which perhaps with 
equal propriety, and without any change in their nature, might 
be considered in the light of offences against property: so 
extensive and so vague are the ideas that are wont to be 
annexed to both these objects. But there are other offences 
which though with unquestionable propriety they might be 
referred to the head of ofiences against condition, could 
not, without the utmost violence done to language, be forced 
under the appellation of offences against property. Property, 
considered with respect to the proprietor, implies invariably 
a benefit, and nothing else: whatever obligations or burthens 
may, by accident, stand annexed to it, yet in itself it can never 
be otherwise than beneficial. On the part of the proprietor 
it is created not by any commands that are laid on him, but 
by his beinf left free to do with such or such an article as he 
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rhe obligations it is created by, are in every instaw^ 
on other people. On the other hand, as to conditions, 
re several which are of a mixed nature, impor ting as 
burthen to him who stands invested with diem 


as a 


benefit: which indeed is the case with those conditions which 
we hear most of under that name, and which make the 
CTeatest figure. 

There arc even conditions which import nothing but 
burthen, without any spark of benefit. Accordingly, when 
between two parties there is such a relation, that one of them 
stands in the place of an object of property with respect to 
the other; the word property is apphed only on one side; but 
the word condition is applied alike to bo^: it is but one of 
them that is said on that acxoimt to be possessed of a property; 
but both of them are alike spoken of as being possessed ctf or 
being invested with a condition: it is the master alone that is 
considered as possessing a property, of which the servant, in 
virtue of the services he is bound to render, is the object: 
but the servant, not less than the master, is spoken of as possess* 
ing or being invested with a conchtion. 

The case is, that if a man’s condition is ever spoken of as 
constituting an article of his property it is in the same loose ^ 
indefinite sense of the word in which almost every other 
ofifencc rbaf could be imagined mig ht be reckoned into the 
list of offences against property. If the language indeed wtace 
in every instance, in which it made use of the phrase, object y 
property, perspicuous enough to point out under that appellar 
tion the material and really existent body, the person or the 
thing in which those acxs terminate, by the performance of 
which the property is said to be enjoyed ; if, in short, in the 
import given to the phrase object of property, it made no other 
use of it rhan die putting it to sigi^ what is now called a 
corporei object, this difficulty and this confusion would not 
have occurred. But the import of the phrase object of propexty, 
and in consequence the import of the word property, has been 
mad^ to take a much wider range, ffi almost every case 
in which the law does any thing for a man’s benefit or adirant- 
age, men are apt to speak of it, on some occasion or other, as 
conferring on him a sort of property. At the same time, or 
one reason or other, it has in sever^ cases been not pracnc- 
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able or not agreeable, to bring to view, under the appejktion 
of the object of his property, the thing in which the acts, by the 
pei>nnance of which the property is said to be enjoyed, l^ye 
dieir termination, or the person in w^hom they have their 
commencement. Yet something which could be spoken of 
under that appellation was absolutely requisite^ The ex¬ 
pedient then has been to create, as it were, on every occasion, 
m ideal being, and to assign to a man this ideal being for the 
object of his property: and these are the sort of objects to 
which men of science, in taking a view of the operations of 
the law in this behalf, came, in process of time, to give the 
name of incorporeal. Now of ^ese incorporeal objects of 
property the variety is prodigious. Fictitious entities of this 
kind have been fabricated almost out of every thing: not 
conditions only (that of a trustee included), but even reputation 
have been of the number. Even liberty h^ been considered in 
this «me point of view: and though on so many occasions 
it is contrasted with property, yet on other occasions, being 

ir>m tbp ratalotrue of oossessions. it seems to have 


^ It is to be observed, that in common speech, in the phrase the object of a 
fnans property^ the words the object of are commonly left out; and by an 
ellipsis, which, violent as it is, is now become more familiar than the phrase 
at Icngdi, they have made that part of it which consists of the words a man's 
property perform the office of the whole. In some cases then it was only on a 
iwfi of the object that the acts in question might be performed: and to say, on 
this account, that the object was a man’s property, was as much as to intimate 
that they might be performed on any part. In other cases it was only certain 
particular acts that might be exercised on the object; and to say of the object 
that it was his property, was as much as to intimate that any acts w'hatevcr 
might be exercised on it. Sometimes the acts in question were not to be exer¬ 
cised but at a future time, nor then, perhaps, but in the case of the happe nin g 
of a pardcular event, of which the happening was uncertain ; and to say of m 
object that it was his property, was as much as to intimate that the acts in 
question might be exercised on it at any time. Sometimes the object on which 
die acts in question were to have their termination, or their commencement, 
was a human creature: and to sj>eak of one human creature as being the pro¬ 
perty of another is what would shock the ear every where but where slavery 
is established, and even there, when applied to persons in any other condition 
dian that of slaves. Among the first iLomans, indeed, the wife herself was the 
property of her husband; the child, of his fother; the servant, of his master. 
In ffie civilized nations of modem times, the two first kinds of property are 
altogether at an end: and the last, unhappily not yet at an end, but however 
verging, it is to be hoped, towards extinction. The husband’s property is 
now the company* of his wife; the father’s the guardianship and service of his 
child; the master’s, the service of his servant. 


* The consortiumj says the English Law. 
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been considered as a brandi of property. Some of dme 
applications of the words property, object of property (the last, 
for instance), are looked upon, indeed, as more hgurative, 
and less proper than the rest; but since the truth b, that where 
the immediate object is incorporeal, they are all of them 
improper, it is scarce practicable any where to draw the line. 

Notwithstanding all this latitude, yet, among the relatiom 
in virtue of which you are said to be possessed of a condition, 
there is one at least which can scarcely, by the most forced 
construction, be said to render any other man, or any other 
thing, the object of your property This is the right of perse¬ 
vering in a certain course of action; for instance, in the exer- 
/-isinp ; of a certain trade. Now to confer on you diis right, 
in a ^prtain degree at least, the law has nothir^ more to do 
fhati barely to abstain from forbiddii^ you to exercise it. 
Were it to go farther, and, for the sake of enabli^ you to 
exercise your trade to the greater advantage, prohibit odms 
from exercising the like, then, indeed, persons mi^t be 
found, who in a certain sense, and by a construction rather 
forced fhan otherwise, might be spoken of as being the 
objects of your property: viz. by being made to render you 
that sort of negative service which consists in the forbearing 
to do those acts which would lessen the profits of your trade. 
But the ordinary right of exercising any su<h trade or pro¬ 
fession, as is not the object of a monopoly, imports no swh 
rbino ; and yet, by possessing this right, a man is said to possess 
a condition: and by forfei^g it, to forfeit his condition. 

After all, it will be seen, that there must be cases in which, 
according to the usage of language, the same offenre mw, 
with, more or less appeaxance of propriety, be referred to fiic 
head of offences against condition, or that of offences against 
property, indiff erently. In such cases the following rulp may 
Fer^ for drawing the line. Whereyer, in virtue of your 

a property, or being the object of a prope^ 

_ _ oy another, you are characterised, according to the 

usage of language, by a particular name, such as naastff, 

servant, husband, wife, steward, agent, attorney» ^ c if* 

there the word condition may be employed in exclusion ot tlic 

word property: and an offence in which, in of yom 

bearing such relation, you are concerned, either in the capacity 
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of an offender, or in that of a party injured, may be referred 
to the head of offences against condition, and not to that of 
offences against property. To give an example: Being bound, 
in the capacity of land steward to a certain person, to oversee 
the repairing of a certain bridge, you forbear to do so; in this 
case as the services you arc bound to render are of the number 
of those which give occasion to the party, from whom they 
are due, to be spoken of under a certain generical name, viz. 
that of liid steward, the offence of withholding them may 
be referred to the class of offences against condition. But 
suppose that, without being engaged in that general and mis¬ 
cellaneous course of service, which with reference to a par¬ 
ticular person would denominate you his land steward, you 
were bound, whether by usage or by contract, to render him 
that single sort of service which consists in the providing, by 
yourself or by others, for the repairing of that bridge: in this 
case, as there is not any such current denomination to which, 
in virtue of your being boimd to render this service, you stand 
aggregated (for that of architect, mason, or the like, is not 
here in question), the offence you commit by withholding 
such service cannot with propriety be referred to tlie class 
of offences gainst condition: it can only therefore be referred 

to the class of offences against property. 

By way of further distinction, it may be remarked, that 
where a man, in virtue of his being bound to render, or of 
others being bound to render him, certain services, is spoken 
of as possessing a condition, the assemblage of services is 
generally so considerable, in point of duration, as to constitute 
a course of considerable length, so as on a variety of occasions 
to come to be varied and repeated: and in most cases, when 
the condition is not of a domestic nature, sometimes for the 
beneht of one person, sometimes for that of another. Services 
which come to be rendered to a particular person on a par¬ 
ticular occasion, especially if they be of short duration, have 
seldom die effect of occasioning either party to be spoken of 
as being invested with a condition. The particular occasional 
services which one man may come, by contract or otherwise, 
to be boimd to render to another, are innumerably various: 
but the number of conditions which have names may be 
counted, and are, comparatively, but few. 
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If after all, notwidistanding the rule here given for separat¬ 
ing conditions from artides of property, any object should 
present itself which should appear to be referable, -with 
equal propriety, to either head, the inconvenience would not 
be material; since in such cases, as will be seen a little farther 
on, which ever appellation were adopted, the list of the 
offences, to which the object stands exposed, would be 
substantially the same. 

These difficulties being cleared up, we now proceed to 
exhibit an analytical view of the several possible oSoices 
against trust. 

27. Offences against trust may be distinguished, in the 
first place, into such as concern the existence of the trust in 
the band<t of'such or such a person, and sudi as concern the 
exercise of the functions that belong to it.^ First then, with 
regard to such as relate to its existence. An ofifrnce of this 
description, lihe one of any other description, if an offince 
it ought to be, must to some person or other import a prtju- 



1 Wc have occasion, a little &rth.er on, to speak of die person in vdiose 
the mist exists, the description of the person ^dio possesses ot 

is in possession of it. and thence of the possession of the trust abstracted bom 
the consideration of the possessor. However diff^ent the cquestion. the 
import is in both cases the same. So irreg ular and imperfect is the structme 
laTt gTii a gc on hc^dy no one plix^sc esn be m^de to smt die idcd on lU 
the occasions on which it is requisite it should be brought to viev^the phiw 
must be continually shifted, or new modified: so likewise in t^ard to oondt- 

in rega^ to property. The being invested witb, or ppsess^ a 

__ the ^g in i^sscssion of an artide of property, d^i!^if^o^ 

property be corporeal; the having a legal title (defeanble ot indcfeasiU^ 
to the physical possession of it, answers to the being m po^on of atmst,« 
the being the person in whose hands a trust exists, fe like manner, m me 
exercise of the functions belonging to a trust, or to a condmoi^ ronesponds tte 
enjoyment of an article of property; that is, if the o^^ of it ^ 
the occupation. These verbal discussions are ^uaUy tethota and 
Striving to cut a new road through the wilds of junspru^c^ I M 
contin^y distressed, for want of tools that are fit to woric 
complete set of new ones is impossibly All that can be 

and dierc a new one in c^ of ab^lute necessity, and for the rest, to paldl 

up fiom time to time the imperfecOons of the old. i— -rlnmw 

As to the bipartition which diis paragraph sets out widu » 

Icdged not toL of the nature of those whiA to a first 
Stive proof of their being «h^iustive. There is not^ 
tion and opposition between the terms of it. w^ch subsists » 

j I _i.t t ari TLs hivc the ssinc cjoi^tnton sen ^ 

^ctory terms S^^ination it would be found to be exhaastne 

^^tariding: and thaVit mi^t 

nmil \A lead us too far out of the ordinary traefc ot jangu»6 
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dice. This prejudice may be distinguished into two branches: 

That which may fall on such persons as are or should be 
invested with the trust: z. That which may fall on the persons 
for whose sake it is or should be instituted, or on other persons 
at large. To begin wuth the former of these branches. Let 
aay trust be conceived. The consequences which it is in the 
nature of it to be productive of to the possessor, must, in as 
far as they are material,^ be either of an advantageous or of a 
disadvantageous nature: in as far as they are advantageous, 
the trust may be considered as a benejit or privilege; in as far 
as they are disadvantageous, it may be considered as a 
burthen} To consider it then upon the footing of a benefit. 
The trust either is of the number of those which ought by 
law to subsist;^ that is, which the legislator meant should be 


1 See Chap. vu. (Actions], 3. 

* If advantageous, it will naturally be on account of the powers or rights 
that are annexed to the trust: if disadvantageous, on account of the duties. 

* It may seem a sort of anachronism to speah on the present occasion of a 
trust, condition> or other possession, as one of svhich it may happen that 
a man ought oc ought DOt to have had possession given him by the law, 
for, the plan here set out upon is to give such a view all along of the laws 
that are proposed, as shall be taken from the reasons which there are for making 
them: the reason then it would seem should subsbc before the law: not the 
law before the reason* Nor is this to be denied: for, unquestionably, upon the 
principle of utility, it may be said with equal truth of those operations by which 
a trust, or any other article of property, is instituted, as of any other operations 
of the law, that it never can be expedient they should be performed, unless 
some reason for performing them, deduced from that principle, can be 
assigned* To give property to one man, you must impose obligation on 
another; you must oblige him to do something which he may have a mind not 
to do, or to abstain from doing something which he may have a mind to do: 
in a word, you must in some way or other expose him to inconvenience. 
Every sudi law, therefore, must at any rate be mischievous in the first instance; 
and if no good effects can be product to set against the bad, it must be mis- 
duevous upon the 'whole* Some reasons, therefore, in this case, as in every 
oth^, there ought to be. The truth is, that in the case before us, the reasons are 
of too various and complicated a nature to be brought to vnew in an analytical 
outline like the present. Where the offence is of the number of those by which 
person or reputation are affected, the reasons for prohibiting it lie on the surface, 
and apply to every man alike* But property, before it can be offended against, 
must be created, and at the instant of its creation distributed, as it w^crc, into 
parcels of different sorts and sizes, which require to be assigned, some to one 
man and some to another, for reasons, of wWch many lie a little out of si ght, 
and which being different in different cases, would take up more room than 
could consistently be allotted to them here. For the present purpose, it is sulB- 
dent if it appear, that for the carr^’ing on of the several purposes of life, there 
are trusts, and conditions, and other articles of property, which must be 
possessed by somebody: and that it is not every article that can, nor cv'cry 
article that ought, to be possessed by every body. What articles ought to be 
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established; or is not. If it is, the possession which at any time 
you may be deprived of, widi respect to it, must at that time 
be either present or to comei if to come (in which case it 
may be regarded either as certain or as contingent^, the investir 
rive event, or event fi:om whence your possession of it should 
tahen its commencement, was either an event in the 
iTol^on of which the will of the offender should have been 
instrumental, or any other event at large. in the former case, 
the offence may be termed wrongful non-investment of trust’, in 
the latter case, wrongful interception of trust.^ If at the time of 
the offence whereby you are deprived of it, you were ^eady 
in possession of it, the offence may be styled wron^l divest¬ 
ment of trust. In any of these cases, the effect of the offenm 
is either to put somebody else into the trust, or not. if not, it is 
wroneful divestment, wrongful interception, or wron^ 
SSent, and nothing more: if it be, the person put in 
possession is either the wrong-doer himself, in which case it 
may be styled usurpation of trust-, or some other pe^n, m 
which case it may be styled ivrongful inve^ment, or attribution, 
of trust If the txiist in question is not of the number of 
which ought to subsist, it depends upon the i^er in which 
one man deprives another of it, whether such deprivation « 
or shall not be an offence, and, accordii^ly, whether no^ 
investment, interception, or divestment, sl^ or shall not be 
wrongful. But the putting any body into it must at any rate 
be an offence: and this offence may be either usurpation or 

wrongful investment, as before. 

, j and to -what persons, and in what cases Aey ought to be respeed^ 

nu«rionswhicb cannot be settled here. Nor is there any ^ 
aK nr another is 

for wiping ^ nn^difference in the nature of any ofence whereby any party 

1 In the former case, it may be observed, foe ^ is of the negative 
in the latter, k will commoidy foat k is not pee- 

fcrfy M.UO.S «, idiom 

to u i~>frrk»^»i»w <0 -»» 

of a ptnon with a trust, but tms p .a other resource than to voa- 

trust as a foi^ that and as a thing that may be dtmtea. 












343 


DIVISION OF OFFENCES 

In die neict place, to consider it upon the footing of a 
burthoi. In this point of view, if no other interest than that 
of the persons liaole to be invested with it were considered, 
it is wlut ought not, upon the principle of utility, to subsist: 
if it ought, it can only be for the sake of the persons in whose 
fevour It is established. If then it ought not on any account 
to subsist, neither non-investment, interception, nor divest¬ 
ment, can be wrongful with relation to the persons first men¬ 
tioned, whatever they may be on any other account, in respect 
of die in which they happen to be performed: for 

usurpation, though not likely to be committed, there is the 
same room as before: so likewise is there for wrongful invest¬ 
ment* which, in as far as the trust is considered as a burthen, 
may be styled wrongful imposition of trust. If the trust, being 
still of the burthensome kind, is of the number of those 
which ought to subsist, any offence that can be committed, 
with relation to the existence of it, must consist either in 
fa rcing a person to be in possession of it, who ought not to be, 
or in causing a person not to be in possession of it who ought 
to be: in the former case, it must be either usurpation or 
wrongful divestment, as before: in the latter case, the person 
who is caused to be not in possession, is either the wrong¬ 
doer himself, or some other: ff the wrong-doer himself, either 
at the of the offence he was in possession of it, or he was 
not: if he was, it may be termed wrongful abdication of trust; if 
not, wrongful detrectation^ or non-assumption: if the person, 
whom the offence causes not to be in the trust, is any other 
person, the office must be either wrongful divestment, 
wrongful non-investment, or wrongful interception, as 
before: in any of which cases to consider the trust in the light 
of a burthen, it might also be styled wrongful exemption from 
trust. 

Lasdy, with regard to the prejudice which the persons for 
whose benefit the trust is instituted, or any other persons 
whose interests may come to be affected by its existing or not 
listing in such or such hands, are liable to sustain. Upon 

^ I do not find that this word has yet been received into the English 
langua g e. In die Ladn, however, it is very expressive, and is used in a sense 
exaedy suitable to the sense here given to it. Milkiam detrectare^ to endeavour 
to avoid serving in the army, is a phrase not unfirequencly met with in the 
Roman writers. 
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examinatiorL it will appear, that by every sort of ofience 
whereby the persons who are or should be in possession of it 
are Hable, in that respect, to sustain a prejudice, the persons 
now in question arc also hable to sustain a prejudice. The 
prejudice, in this case, is evidently of a very different nature 
firom what it was of in the other: but the same general names 
will be apphcable in this case as in that. If the beneficiaries, or 
persons whose interests are at stake upon the exercise of the 
trust, or any of them, are liable to sust^ a prejudice, resulting 
firom the quahty of the person by whom it may be filled, such 
prejudice must result fiom the one or the other of two causes: 

I. From a person s having the possession of it who ought not 
to have it: or a. From a person s not having it who ought: 
whether it be a benefit or burthen to the possessor, is a 

that to this purpose makes no difierence. In the 
first of these cases the offences fiom which the prejudice takes 
its rise are those of usurpation of trust, wrongful attribution 
of trust, and wrongful imposition of trust: in the latter, 
wrongful non-investment of trust, vnrongful interception of 
trust, wroi^ful divestment of trust, wrongfiil abdication of 

trust, and wrongful detrectation of trust. 

So much for the offences which concern the existent or 
possession of a trust: those which concern the exercise of tw 
fonctions that belong to it may be thus conceived. You are m 
possession of a trust: the time then for your acti^ m it mi^ 
on any given occasion, (neglecting for simplicity s e 

in«an.) be W past or yet to con.^ If past. 

your conduct on that occasion must have been ei^r con. 
fonnable to the purposes for which the l^t was msntu^OT 

in the case: if unconformable. the fiult h^ W 

L it has lain in yourself, it has consisted eito m your not 
doing something which you ought to do, m w^ 
may be styled negative breach of trust; or m yom 

^?h you ought not to do, the party to whom he 
cases the offence may be styled positive breach of trust, m tn 
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ocher. jh:ise of In as as the fault lies in another person, 

the offence on his part may be scv’led dishirbaiice cf trust. 
Supposing the time tor vour acting in the trust to be yet to 
come, the effect of anv act which tends to render your 
conduct unconiormable to the purposes of the trust, mas' be 
either to render it actuallv and eventually unconformable, 
or to produce a chance of its being so. In the former ot 
these it ran do no otherwise than take one or other of 

the shapes rhar have just been mentioned- In the latter case, 
the blame must lie either in yourself alone, or in some other 
person, or in both together, as before. If in another person, 
the acts wherebv he mav tend to render vour condua uncon¬ 
formable, must be exercised either on yourself, or on other 
objects at larce. If exercised on yourseli, the mffuence they 
possess must cither be rach as operates immediately on your 
bodv, or such as operates immediately on your mind. In the 
lafTfT case, again, the tendency of them must be to deprive 
you either of the knowledge, or of the power, or of the 
inclination,* which would be necessary to your maintaining 
such a conduct as shall be conformable to the purposes in 
question- If thev be such, of which the tendency is to deprive 
you of the indinadon in question, it must be by appKTng 
to your will the force of some sednang motive.* Lastly, This 
motive must be eid^ of the coercive, or of the alluring kind; in 
odier words, it must present itself cither in the shape of a 
mischief or of an advantage. Now in none of all the cases 
that have been mentioned, except the last, docs the offence 

^ What is here 
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properly beksaging to the crust, 
by biearh of trust, and w‘iiat is 
dily observed in common speech; 
even in many cases be imperoepdbie, 
^ rfeedy disdner: since the per- 
aie in many cases altogether diderent. 
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correspoods to podiiTe breach of 
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to act: and therefore it is oolv from 
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receive any new denomination; accordii^ to die event it is 
either a disturbance of trust, or an abortive attempt to be 
guilty of that oflfence. In this last it is termed hrihery; and it is 
that particular species of it which may be termed active 
bribery, or bribe-giving. In this case, to connder the matter 
on your part, either you accept of the bribe, or you do not; 
if not, and you do not afterwards commit, or go about to 
commit, either a breach or an abuse of trust, there is no 
ofience, on your part, in the case: if you do accept it, whether 
you eventually do or do not commit die breach or the abuse 
which it is the bribe-giver’s intention you should commit, you 
at any rate commit an offence which is also termed bribery: 
and which, for distinction sake, may be termed passive bribery, 
or bribe-taking.^ As to any farther distinedons, they will 
depend upon the nature of the particular sort of trust in 
question, and therefore belong not to the present place. And 
Aus we have thirteen sub-divisions of offences against trust: 
viz. I. Wrongful non-investment of trust, z. Wrongful 
interception of trust. 3. Wrongful divestment of trust. 
4. Usurpation of trust. 5. Wron^ul investment or attribu¬ 
tion of trust. 6. WrongM abdication of trust. 7. Wrongful 
detrectation of trust. 8. Wrongfol imposition of trust 
0. Negative breach of trust 10. Positive breach of trust 
II. Abuse of trust. 12. Disturbance of trust 13. Bribery. 

28 . From what has been said, it appears that there cannot 
be any other offences, on the part of a trustee, by which a 
beneficiary can receive on any particular occasion any assign¬ 
able specific prejudice. One sort of acts, however, there are 
by which a trustee may be put in some danger of ret^ivii^ a 
prejudice, although neither the nature of the prejudice, nor 
die occasion on which he is in danger of receiving it, should be 
assignable. These can be no other than such acts, whatever 
they may be, as dispose the trustee to be acted upon by a 

1 To bribe a trustee, as such, is in fact neither more nor less thp to oAom 
to be guilty of a breach or an abuse of trust Now subornation is of the 
number of those accessory oflFences which every principal offence, one as w^ 
as another is liable to be attended with. See infra, 31. note; an d B. L tit 
[Accessory offences]. This particular species of subornation however bemg 
one that besides its having a specific name framed to express it is apt to eng^ 
a peculiar share of attention, and to present itself to view m company wtb 
other offences against trust « would have seemed an omission not to have 

included it in that catalogue. 
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given bribe with greater effect than any with which he could 
otherwise be acted upon: or in other words, which place him 
in such circumstances as have a tendency to increase the 
quantum of his sensibiHty to the action of any motive of the 
sort in question.^ Of these acts, there seem to be no others, 
that will admit of a description apphcable to all places and 
times alike, than acts of prodigality on the part of the trustee. 
But in acts of this nature the prejudice to the beneficiary is 
contingent only and unHquidated; while the prejudice to the 
mistee himself is certain and hquidated. If therefore on any 
occasion it shoxild be found advisable to treat it on the footing 
of an oSence, it will find its place more naturally in the class 
of self-regarding ones. 

29. As to the subdivisions of offences against trust, these 
are perfectly analogous to those of offences by falsehood. 
The trust may be private, semi-pubhc, or public: it may 
concern property, person, reputation, or condition; or any 
two or more of those articles at a time: as will be more 
particularly explained in another place. Here too the offence, 
in r unning over the groimd occupied by the three prior 
classes, will in some instances change its name, while in others 
it will not. 

30. Lasdy, if it be asked. What sort of relation there sub¬ 
sists between falsehoods on one hand, and ofiences concerning 
trust on the other hand; the answer is, they are altogether 
disparate. Falsehood is a circumstance that may enter into the 
composition of any sort of ofience, those concerning trust, 
as well as any other: in some as an accidental, in others as an 
essential instrument. Breach or abuse of trust are circum¬ 
stances which, in the character of accidental concomitants, 
may enter into the composition of any other offences (those 
against falsehood included) besides those to which they respec¬ 
tively give name. 


§ 3 . Genera of Class L 

31. Returning now to class the first, let us pursue the 
distribution a step farther, and branch out the several divisions 
of that class, as above exhibited, into their respective genera^ 
that is, into such minuter divisions as are capable of being 

^ See Chap, vi [SeoabUicy] 2. 
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characterised by denominations of which a great part are 
already current among the people.^ In this place the analysis 
must stop. To apply it in the same regular form to any of die 
other classes seems scarcely practicable: to semi-pubUc, as also 
to pubhc offences, on account of the interference of local 
circumstances: to self-regarding ones, on account of the 
necessity it would create of decidii^ prematurely upon points 
which may appear Hable to controversy: to offences by false¬ 
hood, and offences against trust, on account of the dependence 
there is between this class and the three former. What re main^ 
to be done in this way, with reference to these four classes, will 
require discussion, and will therefore be introduced with more 
propriety in the body of the work, than in a preliminary 
part, of which the business is only to draw outlines. 

Offetues a£ainst 32. An act, by which the happiness of an individual is 
^ le disturbed, is either simple in its eftects or complex. It may be 

^ their fleets. Styled simple in its effects, when it affects him in one only of 
or complex, the articles or points in which his interest, as we have seen, is 

hable to be affected: complex, when it affects him in several 
of those points at once. Such as are simple in their effects 
must of course be first considered. 

Cfffences against 33. In a simple way, that is in one way at a time, a man’s 
person-iheir happiness is hable to be disturbed either i. By actions referring 

to his own person itself; or a. By actions referring to such 
external objects on which his happiness is more or less depen¬ 
dent. As to his own person, it is composed of two different 
parts, or reputed parts, his body and his mind. Acts which 
exert a pernicious influence on his person, whether it be on 
the corporeal or on the mental part of it, will operate thereon 
either immediately, and without afiecting his will, or 
mediately, through die intervention of that fiiculty: viz. by 
means of the infl uence which they cause his will to exercise 
over his body. If with the intervention of his will, it must be 
by mental coercion ; that is, by causing him to will to m a int a in, 

1 In the enumeration of these generi, it is all along to be obsetv^ to 
offences of an accessory nature are not mentioned; unless it be here md there 
where they have obtained current names which seemed too much in vogue 
to be omitted. Accessory oflFences are those which, without being the 
acts from which the mischief in question takes its immediate lis^ ^ 
way of causality, connected with those acts- See Chap. vu. [ActionsJ 

and B. L tit. [Accessory offences]. 


genera. 
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and thence actually to maintain, a certain conduct which it is 
disagreeable, or in any other way pernicious, to lum to 
maintain. This conduct may either be positive or negative: 
when positive, the coercion is styled compulsion or constraint: 
when negative, restraint. Now the way in which the coercion 
is disagreeable to him, may be by producing either pain of 
body, or only pain of mind. If pain of body is produced by 
it, the ofience wUl come as well under this as under other 
denominations, which we shall come to presently. Moreover, 
the conduct which a man, by means of ^e coercion, is forced 
to maintain, will be determined either specifically and origin¬ 
ally, by the determination of die particular acts themselves 
which he is forced to perform or to abstain frOm, or generally 
and incidentally, by means of his being forced to be or not 
to be in such or such a place. But if he is prevented from 
being in one place, he is confined thereby to another. For the 
whole surface of Ae earth, like the surface of any greater or 
lesser body, may be conceived to be divided into two, as well 
as into any other number of parts or spots. If the spot then, 
which he is confined to, be smaller than the spot wliich he is 
excluded fi^om, his condition may he called confinement', if 
larger, banishment.^ Whether an act, the effect of which is to 
exert a pernicious influence on the person of him who suffers 
by it, operates with or without the intervention of an act of 
his will, the mischief it produces will either be mortal or not 
mortal. If not mortal, it will either be reparable, that is tem¬ 
porary; or irreparable, that is perpetual. If reparable, the 
mischievoas act may be termed a simple corporal injury", if 
irreparable, an irreparable corporal injury. Lastly, a pain that 
a man experiences in his mind will either be a pain of actual 
sufiferance, or a pain of apprehension. If a pain of apprehension, 
either the offender himself is represented as intending to bear 
a part in the production of it, or he is not. In the former case 
the oflence may be styled menacement: in the latter case, as also 
where the pain is a pain of actual sufferance, a simple mental 

^ Chap, vii, [Actions], 8. 

* Of these, and the several other leading expressions which there is occasion 
to bring to view in the remaining part of this analysis, ample definidons will 
be found in the body of the work, conceived in iewiinis tegis* To give par- 
dcular references to these de&nitions, would be encumbering the page to uttle 
purpose. 
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injury. And thus we have nine genera or kinds of personal 
injuries; which, w-hen ranged in the order most commodious 
for examination, will stand as follows: viz. i. Sunple corporal 
injuries. 2 . Irreparable corporal injuries. 3 . Simple injurious 
restrainment. 4 . Simple injurious compulsion,^ 5. Wroi^ful 
confinement. 6 . Wrongful banishment, 7 . Wrongful homi¬ 
cide. 8 . Wrongful menacement.^ 9 . Simple mental injuries.* 


^ Injurious restrainment at large, and injurious compulsion at large, are her, 
st\ded simple, in order to distinguish them from confinement, banishmeote 
robbery, and extortion; all which are, in many cases, but so many modifica- 
dons of one or other of the t\^'o first-mendoned offences. 

To consdtute an offence an act of simple injurious restrainment, or simple 
injurious compulsion, it is sufficient if the influence it exerts be, in the ffist 
place, pernicious; in the next place, exerted on the person by the medium 
of the will; it is not necessary that that part of the person on which it is exerted 
be the part to which it is pernicious: it is not even necessary that it should 
immediately be pernicious to either of these parts, though to one or other 
of them it must be pernicious in the long-run, if it be pernicious at alL An 
act in which the body, for example, is concerned, may be very dmgreeable, 
and thereby pernicious to him who performs it, though neither disagreeable 
nor pernicious to his body: for instance, to stand or dt m public with a label 
on his back, or under any other circumstances of ignominy. 

* It may be observed, that wrongful menacement is included as well in 
simple injurious restrainment as in simple injurious compulsion, except in the 
rare case where the motives by which one man is prevented by another from 
doing a thing that would have been materially to his advant^c, or induced 
to do a thing that is materially to his prejudice, are of the alluring kind. 

® Although, for reasons that have been already given (supra 31), no 
complete catalogue, nor therefore any exhaustive view, of either semi-public 
or self-regarding offences, can be exhibited in this chapter, it may be a atisfre- 
tion, however, to the reader, to see some sort of list of them, if it were 
only for the sake of ha\dng examples before his eyes. Such lists cannot any¬ 
where be placed to more advantage than under the heads of the several 
divisions of private extra-regarding offences, to which the semi-pubUc and 
self-regarding offences in quesdou respectively correspond. Concerning the 
two latter, however, and the last more particularly, it must be understood 
that all I mean by inserting them there, b to exhibit the mbchie£ if any, 
which it b of the nanire of them respectively to produce, without deciding 
upon the question, whether it would be worth while [see Chap. xiii. Cases 
unmeet] in every instance, for the sake of combating t^t to mtr^ 

duce the of punishment. In the course of this detail, it wnll be observ^ 
that there are several heads of extra-regarding private offence, to whicn 
the correspondent heads, either of semi-pubUc or self-regarding offenc^ or ot 
both, are wanting. The reasons of these deficiencies wiU probably, m mort 
instances, be erident enough upon the face of them. Lest they shoul not, 
they are however specified in the body of the work. They would take up too 

much room were they to be inserted here. , 

I Semi-pubuc offences through calamity. Calamines, by which the prisons 

or properties of men. or both, are Uable to be seem to ^ 

producible by pers^ deficient in point of undentanding. such as infuits. 
















351 


DIVISION OF OFFENCES 

34. We come now to offences against reputation merely. < 
These require but few distinctions. In point of reputation 
there is but one way of suffering, which is by losing a por¬ 
tion of the good-will of others. Now, in respect of the good¬ 
will which others bear you, you may be a loser in either of 
two ways: i* By the manner in which you are thought to 
behave yourself; and 2 . By the manner in which others behave, 
or are thought to behave, towards you. To cause people to 
think that you yourself have so behaved, as to have been 
guilty of any of those acts which cause a man to possess less 
than he did before of the good-will of the community, is 
what may be styled defamation. But such is the constitution 


idiots, and maniacs, for want of their being properly taken care of. 4. Mischief 
producible by the ravages of noxious animals, such as beasts of prey, locusts, 
6tc. &c. 5. Collapsion, or fall of large masses of solid matter, such as decayed 
buildings, or rocks, or masses of snow. 6. Inimdadon or submersion. 7, Tem¬ 
pest. 8. Blight, 9. Conflagration. 10. Explosion. In as far as a man may 
contribute, by any imprudent act of his, to give birth to any of the above 
calamines, such act may be an offence. In so far as a man may fail to do what is 
incumbent on him to do towards preventing them, such failure may be an 
offence. 

n. Semi-pubuc offences of mere delinquency. A w^hole neighbourhood 
may be made to suffer. 1. Simple corporal injuries: in other words, they may 
be made to suffer in point of health, by offensive or dangerous trades or 
manufactures: by selling or falsely pufling off unwholesome medicines or 
provisions: by poisoning or drying up of springs, destroying of aqueducts, 
destroying woods, walls, or other fences against wind and rain: by any kinds 
of ardflcial scarcity; or by any other calamities intentionally produced. 2. and 
3, Simple injurious restrainment, and simple injurious compulsion: for 
instance, by obliging a whole neighbourhood, by dint of threatening hand-bills 
or threatening discourses, publicly delivered, to join, or forbear to join, in 
illuminations, acclamations, outcries, invectives, subscriptions, undertakings, 
processions, or any other mode of expressing joy or grief, displeasure, or 
approbation; or, in short, in any other course of conduct whatsoever. 4. and 5. 
Confinement and banishment: by the spoiling of roads, bridges, or ferry¬ 
boats: by destroying or unwarrantably pre-occupying public carriages, or 
houses of accommodation. 6. By menacement: as by incendiary letters, and 
tumultuous assemblies: by newspapers or handbills, denouncing vengeance 
gainst persons of particul^ denominations: for example, against Jews, Catho¬ 
lics, Protestants, Scotchmen, Gascons, Catalonians. &c. 7. Simple mental 
injuries: as by distressful, terrifying, obscene, or irreligious exhibitions; such 
as exposure of sores by beggars, exposure of dead bodies, exhibitions or reports 
of counterfeit witchcrafts or apparitions, exhibition of obscene or blasphemous 
prints: obscene or blasphemous discourses held in public: spreading false news 
of public defeats in battle, or of ocher misfortunes. 

EH. Self-regarding offimees against person. 1. Fasting. Abstinence from 
venery, self-flagellation, sclf-mudlation, and other seU^enying and self- 
tormenting practices, 2. Gluttony, drunkenness, excessive venery, and other 
species of intemperance. 3. Suicide, 





352 


PRINCIPLES OF MORALS AND LEGISLATION 


of human nature, and such the force of prejudice, that a man 
merely by manifesting his own want of good-wili towards 
you, though ever so uiyust in itself, and ever so unlawfully 
expressed, may in a manner force others to withdraw &om 
you a part of theirs. When he does this by words, or by such 
actions as have no other effect than in as far as they stand in 
the place of words, the offence may be styled vilification. 
When it is done by such actions as, besides their having this 
effect, are iiyuries to the person, the offence may be styled 
a personal insult: if it has got die length of readimg the b^y, 
a corporal insult: if it stopped short before it reached that 
Ipngtb, it may be styled insulting inenacement. And thus we 
have two genera or kinds of offences gainst reputation 
merely; to wit, i Defamation; and z. Vilification, or Revile- 
ment.^ As to corporal insults, and insulting menacement, 
they belong to the compound title of offences against person 
and reputation both together. 

t 35. If the property of one man suffers by the delinquency 
of another, such property either was in trust with the offender, 
or it was not: if it was in trust, the offence is a breach of trust, 
and of whatever nature it may be in other respects, i 
styled dissipation in breach of trust, or dissipation of property in 
trust. This is a particular case: the opponte one is the more 
common; in such case the several ways in which property 
mav, by possibUity, become the object of an offence, may be 
conceived. Offences aga i n st property, of whatever kind 
it be, may be distinguished, as hath been already intimate<k* 
into such as concern the legal possession of it, or right to it, 
and such as concern only the enjoyment of it, or, s^iat is the 
same thing, the exercise of that right. Under the forma; of 
these heads come, as hath been already intimated,* the several 
offences of tvrongful non-investment, wrongjul intercept^, 
wrongful divestment, usurpation, and wrongful attribution, men 
in the commission of any of these offences a follow 
served as an instrument, and that, as it is commonly caUed, ^ 
wilM, or as it might more properly be termed, an adv^ 
one, the fraudulent may be prefixed to the name of the 

1 I. Semmobuc oitences. 1. Calumniarion and vilification of pattkdaf 

denominariom of persons; such as Jews, Ca*oIics, &c._ 

n. Seu-mcabding ounces. 1. Inco^cnce 

» SumT 27 * Ib. * Sec Chap. tx. tConsaonsness], 2. 


Lay be 
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ofience, or substituted m the room of the word wrongful. 
The circumstance of fraudulency then may serve to charac¬ 
terise a particular species, comprisable under each of those 
generic heads: in like manner the circumstance of forcoy of 
which more a litde farther on, may serve to characterise 
another. With respect to wrongful interception in particular, 
the investitive event by which the tide to the thing in question 
should have accrued to you, and for want of which such title 
is, through the delinquency of the offender, as it were, inter¬ 
cepted, is either an act of his OAvn, expressing it as his will, 
that you should be considered by the law as the person who is 
legally in possession of it, or it is any other event at large: in 
the former case, if the thing, of which you should have been 
put into possession, is a sum of money to a certain amoimt, 
the offence is that which has received the name of insolvency; 
which branch of delinquency, in consideradon of the impor¬ 
tance and extent of it, may be treated on the footing of a 
distinct genus of itself.^ 

^ The light in which the offence of insolvency is here exhibited* may 
perhaps at first consideration be apt to appear not only novel but improper. 
It may naturally enough appear, that when a man owes you a sum of money, 
for instance, the right to the money is yours already, and that what he with¬ 
holds firom you by not paying you, is not the legal title to it, possession of it, 
or power over it, but the physical possession of it, or power over it, only. 
But upon a more accurate examination this will be found not to be the case. 
What is meant by payment, is always an act of investiavc power, as above 
explained; an expression of an act of the will, and not a physical act: it is an act 
exercised with relation indeed to the thing said to be paid^ but not in a physical 
sense exercised upon it, A man who owes you ten pounds, cakes up a handful 
of silver to that amount, and lays it down on a table at which you are sitting. 
If then by words, or gestures, or any means whatsoever, addressing himself to 
you, he intimates it is to be his will that you should take up the money, and 
do with it as you please, he is said to have paid you; but if the case was, that he 
laid it down not for that purpose, but for some other, for instance, to count it 
and examine it, meaning to take it up again himself or leave it for some¬ 
body else, he has not paid you; yet the physical acts, exerdsed upon the pieces 
of money in question, are in both cases the same. Till he docs express a will 
to that purport, what you have is not, properly speaking, the legal possession 
of the money, or a right to the money, but only a right to have him, or in his 
deface perhaps a mmister of justice, compelled to render you that sort of 
service, by the rendering of which he is said to pay you: that is, to express 
such will as above-mentioned, with regard to some corporeal ardde, or other 
of a certain spedes, and of value equal to the amount of what he owes you: 

or, in other words, to exerdse in your favour an aa of investitive power with 
relation to some such article. 

True it is, that in certain cases a man may perhaps not be deemed, according 
to common acceptation, to have paid you, without rendering you a further 

2 
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Next, with regard to such of the offences against property 
as concern only the enjoyment of the object in question. This 
object must be either a service, or set of services,' which should 
have been rendered by some person, or else an article belonging 
to the class of things. In the former case, the offence may be 
styled wrongful withholding of services.^ In the latter case it may 
admit of farther modifications, which may be thus con- 

any otject vrhich you have had the physical 
occupation or enjoyment ofi ceases, in any degree, in con¬ 
sequence of the act of another man, and without any ch^e 
made in so much of that povrer as depends upon the intrinsic 
physical condition of your person, to be subjea to that power; 
this cessation is either owing to change in the intrinsic 
condition of the thing itself, or in its exterior situation with 
respect to you, that is, to its being situated out of your reach. 
In die former case, the nature of the change is eit^r such x 
to put it out of your power to make any use of it at all, in 
which case the thing is said to be destroyed, and the offence 
wherebv it is so treated may be termed wrongful destruction : 
or such only as to render the uses it is capable of being put to 

Kt of *ervk«. and those of another «>rt: a s« of services, whiA areroi^ 
bv the exerdsing of certains acts of a physical naoue upon the very thing 
with which he is said to pay you: to wit, by transferring the thing to a cerem 
pUce where you may be sure to find it, and where it 

vou to receive it. But these services, although the obhgyion of rende^ 
Ihem should be annexed by law to the obligation of rmdenng those 

are pbidV of a distinct nature: nor ate they 

without them, it mnsr be performed without them wh«evtt the dung » be 
transferred happens to be already as muA vn^ speakmg. 

mtSSadon, of which it is susceptible: but every dung cannot be done at 
once, 

• U^^*w-Ton 2 fiil withholding of services is induded breath oftontraa: fiu 

^ ad«: m other words, the esent of > nun's 
ooe out of many other investitive eventt 

the word servirrs to be taken in its utm^ 

^1““ ^ .nthholding ,f wh>d. d«. « 

been provided- 
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o£less value than before, in which case it is said to be damaged, 
or to have sustained damage, and the offence may be ternied 
wrongful endamagement. Moreover, in as far as the value which 
a thing is of to you is considered as being hable to be in some 
degree impaired, by any act on the part of any other person 
exercised upon that thing, although on a given occasion no 
perceptible damage should ensue, the exercise of any such act 
is commonly treated on the footing of an offence, which 
may be termed wrongful using or occupation. 

If the cause of the thing’s failing in its capacity of being of 
use to you, Hes in the exterior situation of it with relation to 
you, the offence may be styled wrongful detainment.^ Wrongful 
detainment, or detention, during any given period of time, 
may either be accompamed with the intention of detaining 
the thing for ever (that is for an indefinite time), or not: if it 
be, and if it be accompanied at the same time with the inten¬ 
tion of not being amenable to law for what is done, it seems 
to answer to the idea commonly annexed to the word em¬ 
bezzlement, an offence which is commonly accompanied with 
breach of trust.^ In the case of wrongful occupation, the 
physical faculty of occupying may have been obtained with 
or without the assistance or consent of the proprietor, or 
other person appearing to have a right to afford such assistance 
or consent. If without such assistance or consent, and the 
occupation be accompanied with the intention of detaining 
the thing for ever, together with the intention of not being 
amenable to law for what is done, the offence seems to 

^ In the English law, detinue and detainer: detinue applied chiefly to 
movables; detainer, to immovables. Under dednue and detainer cases are also 
comprised, in which the ofience consists in forbearing to transfer the legal 
possession of the thing: such cases may be considered as coming under the head 
of wrongful non-investment. The d^dnetion between mere physical posses¬ 
sion and legal possession, where the latter is short-lived and defeasible, seems 
scarcely hitherto to have been attended to. In a muldtude ofinstances they are 
confotmded under the same expressions. The cause is, that probably under 
all laws, and frequently for very good reasons, the legal possession, with 
whatever certainty defeasible upon the event of a trial, is, down to the dme of 
that event, in many cases annexed to the appearance of the physicaL 

* In attempting to exhibit the import belonging to this and other names of 
offences in common use, I must be understood to speak all along with the 
utmost diffidence. The truth is, the import given to them is conunonly 
neither determinate nor uniform: so that in the nature of things, no defrnidon 
that can be given of them by a private person can be altogether an exact 
one. To fix the sense of them belongs only to the legislator. 
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accompanied with the intention of not being amenable to 
law, it seems to agree with the remaining case of what goes 

imder the name of robbery. i • r 

As to dissipation in breach of trust, this, when producti ve ot 

a pecuniary profit to the trustee, seerm to be one speaes of 
what is commonly meant by peculation. Another, and the 
only remaining one, seems to consist in acts of occupation 
exercised by the trustee upon the things which are the objects 
of the fiduciary property, for his own benefit, and to the 
damage of the beneficiary. As to robbery, this offence, by 
the manner in which the assistance or consent is obtained, 
becomes an ofience against property and person at the same 
time. Dissipation in breach of trust, and peculation, may 
perhaps be more commodiously treated of under the head of 
offences against trust.^ After these exceptions, we have 
thirteen genera or principal kinds of offences against property, 
which, when ranged in the order most commodious for 
examination, may stand as follows, viz. i. Wrongful non¬ 
investment of property, z. W^rongful interception of pro¬ 
perty. 5. Wrongful divestment of property. 4. Usurpation 
of property. 5. Wrongful investment of property. 6. Wrong¬ 
ful withholding of services. 7. Wrongfiu destruction or 
endamagement. 8. Wrongful occupation. 9. Wrongful detain¬ 
ment. 10. Embezzlement, ii. Theft, iz. Defraudment. 


13. Extortion.^ 

W^e proceed now to consider offences which are complex in 
their effects. Regularly, indeed, we should come to offences 
against condition; but it will be more convenient to speak 

^ Usury, which, if it must be an offence, is an offence committed with 
consent, that is, with the consent of the party supposed to be injured, cannot 
merit a place in the catalogue of offences, unless the consent were either unfairly 
obtained or unfreely: In the first case, it coincides with defraudment; in the 
other, with extortion. 

^ L Semi-public Offences. 1. Wrongful divestment, interception, usurpa¬ 
tion, &c., of valuables, which are the property of a corporate body; or which 
are in the indiscriminate occupation of a neighbourhood; such as parish 
churches, altars, relics, and other articles appropriated to the purposes of 
religion: or things which are in the indiscriminate occupation of the public 
at large; such as n^e-stoncs, market-houses, exchanges, public gardens, and 
cathedrals. 2. Setting on foot what have been called bubbles^ or fraudulent 
partnership, or gaming adventures; propagating false news, to raise or sink 
the value of stocks, or of any other denomination of property. 

n. Self-regarding Offences, 1. Idleness. 2. Gaming. 3. Other species of 
prodigality. 
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answer to the idea commonly annexed to die word theji or 
stealing. If in the same circumstances a force is put upon the 
body of any person who uses, or appears to be disposed to 
use, any endeavours to prevent the act, this seems to be one of 
the in which the offence is generally imderstood to come 

under the name of robbery. 

If the physical faculty in question was obtained widi the 
ascictanrp or conscnt of a proprietor or other person above 
spoken of, and still the occupation of the thing is an ofl&nce, 
it may have been either because the assistance or consent was 
not fairly or because it was not freely obtained. If not fairly 
obtained, it was obtained by falsehood, which, if advised, is 
in such a case termed fraud: and the offence, if accompanied 
with the intention of not bemg amenable to law, may be 
termed fraudulent obtaintnent or defraudment.^ If not freely 
obtained, it was obtained by force: to wit, eidier by a force 
put upon die body, which has been already mentioned, or 
by a force put upon the mind. If by a force put upon ^ 

or in other words, by the application of coercive 
motives,^ it must be by producing the apprehennon of some 
evil: -which evil, if the act is an offence, must be some evil 
to which on the occasion in question the one perwn im no 
right to expose the other. This is one case in which, if tte 
offence be accompanied with the intennon of detami^ the 
thing for ever, whether it be or be not accompamed with the 
i^tion of not being amenable to law it seems to a^ee wi^ 
the idea of what is commonly meant by extortton. Now the 
part a man takes in exposing another to the evd m auction, 
must be either a positive or a negative part. In the tenner 
case again, the evil must either be present or dutant. In the 
case* then where the assistance or consent is obtamed by a 
force put upon die body, or where, if by a force put upon the 

sion of the evil is positive, the evil presen^ and the « 

his person, and if at any rate the extomon, thus applied, be 

1 -ru • cases comes under the head of usurpation, or wio^ 

• ^^ent of property The distinction seems hardly hitherto to 
mvesraent of prope^ another, mentioned above, upon the 
attended to: it turns UJte nh^rvadon mav be applied 

between legal possession and physic^ The same observaoon may pp 

to the case of extortion hereafter foUo^^ong, 

* Vide supra, 27. 
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first of offences by which a man’s interest is affected in two 
of the preceding points at once. 

36 . First, then, with regard to offences which affect person 
and reputation together. When any man, by a mode of 
treatment which affects the person, injures the reputation of 
another, his end and purpose must have been either his own 
immediate pleasure, or that sort of reflected pleasure, which in 
certain circumstances may be reaped firom the suffering of 
another. Now the only immediate pleasure worth regarding, 
which any one can reap from the person of another, and whi^ 
at the same time is capable of affecting the reputation of the 
latter, is the pleasure of the sexual appetite.^ This pleasure, 
then, if reaped at all, must have been reaped either against the 
consent of the party, or with consent. If with consent, the 
consent must have been obtained either freely and fairly bodt, 
or freely hut not fairly, or else not even freely; in which case 
the fairness is out of the question. If the consent be altogether 
wanting, the offence is called rape: if not frirly obtained, 
seduction simply: if not freely, it may be caHedforcible sedtiction. 
In any case, either the offence has gone the length of consum¬ 
mation, or has stopped short of that peripd; if it has gone 
that length, it takes one or other of the names just mentioned: 
if not, it may be included alike in all cases under the denomina¬ 
tion of a simple lascivious injury. Lastly, to take the case where 
a man injuring you in your reputation, by proceedings that 
regard your person, does it for the sake of that sort of pleasure 
which will sometimes result from the contemplation of 
another’s pain. Under these circumstances either the offence has 
actually gone die length of a corporal injury, or it has rested 
in menacement: in the first case it may be styled a corporal 
insult; in the other, it may come under the name of insulting 
menacement. And thus we have six genera, or kind of offoices, 
against person and reputation together; which, when ranged 
in the order most commodious for consideration, will stand 
thus: I. Corporal insults, z. Insulting menacement. 3- S^uc- 
tion. 4. Rape. 5. Forcible seduction. 6, Simple lascivious 

injuries.* 

I See Chap. v. [Pleasares and Pains]. 

* 1. Semi-pubuc Oiknces —none. ... , - 

n. SELf-SEGiuuJiNG Ofwnces. 1. Sac rifi c e of virginity. 2. Indecencies not 

Dublic. 
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37 . Secondly, with respect to those which affect 
and property together. That a force put upon the person of a property 
tnan may be among the means by which me title to property 
may be unlawfully taken away or acquired, has been already 
stated.^ A force of this sort then is a circumstance which may 
accompany the offences of wrongful interception, wrongful 
divestment, usurpation, and wrongful investment. But in 
these cases the intervention of this circumstance does not 
en to have given any new denomination to the offence.* 

In all or any of these cases, however, by prefixing the epithet 
forcible, we may have so many names of offences, which may 
either be considered as constituting so many speaes ot the 
genera belonging to the division of offences against property, 
or as so many genera belonging to the division now before us. 
Among the ©fences that concern the enjoyment of the thing, 
the case is the same with wrongful destruction and wrongful 
endamagement; as also with wrongful occupation and wrong¬ 
ful detainment. As to the offence of wrongful occupation, it 
is only in the case where the thing occupied belongs to the 
class of immovables, that, when accompanied by the kind of 
force in question, h^ obtained a particular name which is in 
common use: in this case it is called forcible entry: forcible 
detainment, as applied also to immovables, but only to 
immovables, has obtained, among lawyers at least, the name of 
forcible detainer.^ And thus we may distinguish ten genera, 
or kinds of offences, against person and property together, 
which, omitting for conciseness’ sake the epithet wrongful, 
will stand thus: i. Forcible interception of property. 2. 
Forcible divestment of property. 3. Forcible usurpation. 

4. Forcible investment. 5. Forcible destruction or endamage¬ 
ment. 6. Forcible occupation of movables. 7. Forcible entry. 


1 

S 


Supra. 


In the technical language of the En gltA law, property so acquired is said 
to be acquired by duress, 

* Applied to movables, the circumstance of force has never, at least by the 
technied part of the language, been taken into account: no such combination 
of terms as forcible occupation is in current use* The word detinue is applied to 
movables only: and (in the language of the law) the word forcible has never 
been combing with it. The word applied to immovables is detainer: this is 
combined with the word forcible: and what is singular, it is scarcely in use vntb* 
out that word. It was impossible to steer altogether clear of this technical 

nomenclature, on account of the influence which it has on the body of the 
language. 
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condition. 
Conditions 
domestic or 
civiL 


Domestic €on~ 


8. Forcible detainmeiit of movables. 9* Forcible dct ainmc Bt of 

immovables. lo. Robbery.' j.. * t 

OfTmees against 38. We comc now to offences against condtUM. A man s 

condition or station in life is constituted by me legal rel^on 
be bears to the persons who are about him ; that is, as wc have 
already had occasion to show,* by duties, which, by boM 
imposed on one side, give birth to rights or powers on tro 
other. These relations, it is evident, may be altnost uifamtely 
diversified. Some means, however, may be found ot ar- 
cumscribiM the field within which the vanedw of them arc 
displayed. In the first place, they mmt cither be such as are 
capable of displaying themselves within the circle ot a pnvate 
family, or such as require a larger space. The condiaom 
constituted by the former sort of relations may be styled 

domestic: tbose constituted by the latter, cwiL 

39. As to domestic conditions, the legal relations by wmeh 
aaitms grounacd constituted may be distii^uished into i, u as 

on natural superadded to relations purely natural:^ a. buch as, 

relanonshtps. ^^^sist purc^ by instltUtlOIL 

By relations purely natural, I mean those which my be said 
to subsist between certain persons in virtue of Ae 
which they themselves, or certain other persons, have had m 
the process which is necessary to the conmuance o 

p^ace into contiguous and uncontiguous The unconttguous 
Lbsht through the intervmtion of snch ^ 

towards the female: 2 . That whi^ the fei^e ^ 

male.* The post-connubial are cither productwe or 

1 L SBMi-muc OFFENCES. 1. ln«ndiarkm. i Criminal inundarion. 
n. Self-regardinc Offences— none. 

* Supra, 25, note, ^^tt^^nnubial all Pmean at present to bring to 

„=,t. tot will liit?. cJrf • 

Relations- * The vague and ,1 to be productive of a go od tol of 

two result from don. is. on to b^borfeb^ one of the obj^ 

every two confusion. A ^ j the^ The lami mode ^ 

aUeOs parties to it. to the other, or to suosist^ case die idea seam » be, 

otgeas. f _ „tKer the more common, in such case 
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The productive is that which the male and female ^ove- 
mentioned bear each of them towards the children who are 
the iinniedii^te firuit of their unions this is termed the relation 
of* pdfcntdlity. hJow as the parents must be, so the children 
may be, of different sexes. Accordingly the relation of 
parentahty may be distinguished into four species. i. That 
which a father bears to his son: this is termed patarxxty. 2. 
That which a father bears to his daughter: this also is termed 
paternity. 3* That which a mother bears to her son. this is 
called maternity. 4. That which a mother bears to her daughter: 
tViis also is termed maternity. Uncontiguous natural relations 
may be distinguished into immediate and remote. Such as are 
immediate, are what one person bears to another in con¬ 
sequence of their bearing each of them one simple relation 
to some third person. Thus the paternal grandfather is 
related to the paternal grandson by means of the two different 
relations, of different kinds, which together they bear to the 
father: the brother on the father’s side, to the brother, by 


means of the two relations of the same kind, which together 
they bear to the fadier. In the same manner we might proceed 
to find places in the system for the infinitely diversified 
relations which result from the combinations that may be 
formed by mixing together the several sorts of relationships by 
ascetit, relationships by descent, collateral relationships, and 
relationships by affinity: which latter, when the umon between 
the two parties through whom the affinity takes place is 
sanctioned by matrimonial solemnities, are termed relation¬ 
ships by marriage. But this, as it would be a most intricate 
and tedious task, so happily is it, for the present purpose, an 


that from the consideration of the two objects there results but one relation* 
which belongs as it were in common to them both. In some cases* this perhaps 
may answer the purpose very well: it will not* however, in the present case. 
For the present purpose it will be necessary we should conceive two relations 
as resulting from the two objects, and barney since such is the phrase, by the 
one of them to or towards the other: one relation borne by the first object to 
the second: another relation borne by the second object to the first. This 
is necessary on two accounts: 1. Bemuse for the relations themselves there 
are in many instances separate names: for example, the relations of guardian* 
ship and wardship: in which case, the speaking of them as if they were but 
one, may be productive of much confusion. 2. Because the tw’^o dififerent 
relationships give birth to so many conditions: which conditions are so far 
dififerent, that what is predicated and will hold good of the one, will, in various 
particulars, as we shall see, not hold good of the other. 
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unncccsssiry one. The only natursl relations to which it will 
be necessary to pay any particular attention, are those which, 
when sanctioned by law, give birth to the conditions of 
husband and wife, the two relations comprised under the head 
of parentality, and the corresponding relations comprised 

under the head of fihality or filiation. 

What th en are the relations of a legal kind which can be 
superinduced upon the above-mentioned natural relations? 
They must be such as it is the nature of law to give birth to 
and establish. But the relations which subsist purely by insti^ 
tion exhaust, as we shall see, db.e whole stock of relationships 
which it is in the nature of the law to give birth to and 
establish. The relations then which can be superinduced upon 
those which are purely natural, cannot be in themselves a^ 
other tb^r> what are of the number of those wHch sub^ 
purely by institution: so that all the difference there m be 
between a legal relation of the one sort, and a legal relation 
, of the other sort, is, that in the former case the circumstance 
which gave birth to the natural relation se^es as a mark to 
indicate where the legal relation is to fix: in the latter ^ 
the place where the legal relation is to attach is determmed 
not by that circumstance but by some other. From th^ 
considerations it will appear manifestly enough that for 
treating of the several sorts of conditions as weU nati^ ^ 
purely conventional, in the most comino(hous or^r, it jnO. 
L necessary to give the precedence to the ktter. Proceedi^ 
throughout upon the same prmaple, we sM all along pw 

the priority, not to those which are first ^ 

those which are most simple m pomt of descriptioiu There 
is no other way of avoiding perpetual antiapations and 

• i ^^d^'we come now to consider the domestic or 

S - wUch arc purely of legal iustimdon. It it.» 

purely of legal . g- jjoth kinds of domestic conditions, 

the wo A of law, are indebted for their 

impTd onLy ian, there ara but two ways m whid. tt cm 

1 See Chap. xviL (Limitsl, § iiL 
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in the first instance be enforced. The one is by givirig the 
power of enforcing it to the party in whose favour it 
posed: the other is by reserving that power to certam 
persons, who, in virtue of their possessing it, are styled 
ministers of justice. In the first case, the party favoured is said 
to possess not only a right as against the party obhged, but also 
^power over him: in the second case, a right only, uncorrobor¬ 
ated by power. In the first case, the party favoured may be 
styled a superior, and as they are both members of the same 
family, a domestic superior, with reference to the party obhged: 
who, in the same case, may be styled a domestic inferior, with 
reference to the party favoured. Now in point of possibihty, 
it is evident, that domestic conditions, or a kind of fictitious 
possession analogous to domestic conditions, might have been 
looked upon as constituted, as well by rights alone, without 
powers on either side, as by powers. But in point of utdity^ 

^ Two persons, who by any means stand engaged to live together, can 
never live together long, but one of them will choose that some act or other 
should be done which the other will choose should not be done. When t^ 
is the case, how is the competition to be decided? La\TJig aside generosity 
and good-breeding, w^hich are the tardy and uncertain fruits of long-established 
laws, it is evident that there can be no certain means of deciding it but phs-sical 
power: which indeed is the ver^* means by which family as well as other 
competitions must have been decided, long before any such office as that of 
legislator had existence. This then being the order of things w^hich the le^la- 
tor finds established by nature, how should he do better than to acquiesce in it? 
The persons who by the influence of causes that prevail every w^here, stand 
engaged to live together, are, 1. Parent and child, during the infancy of the 
latter: 2. Man and w-ife: 3. Children of the same parents. Parent and child, 
by necessity: since, if the child did not live with the parent (or wnth somebody 
standing in the place of the parent) it could not live at all: husband and wife, by 
a choice approaching to necessity: children of the same parents, by the neces¬ 
sity of their living each of them with the parents. As between parent and child, 
the necessity there is of a power on the part of the parent for the preservation 
of the child supersedes all farther reasoning. As between man and wife, that 
necessity does not subsist. The only reason that applies to this case is the 
necessity of putting an end to competition. The man would have the meat 
roasted, the woman boiled: shall they both fast rill the judge comes in to dress 
it for them? The woman w'ould have the child dressed in green; the man, in 
blue: shall the child be naked till the judge comes in to clothe u? This aflbrds 
a reason for giving a pow'er to one or other of the parties: but it affords 
none for giving the power to the one rather than to the other. How then 
shall the legislator determine? Supposing it equally easy to give it to cither, 
let him look ever so long for a reason why he should give it to the one rather 
than to the other, and he may look in vain. But how does the matter stand 
already? for there were men and wives (or, wffiat comes to the same thing, 
male and female li’ving together as man and wife) before there were legislators. 
Looking round him then, he finds almost every where the male the stronger 
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it docs not seem expedientt ^nd in point of probably 
owing to the invariable perception which men must have had 
of the inexpediency, no such conditions seem ever to We 
been constituted by such feeble hands. Of the legal rdatioiH 
ships then, which are capable of being made to subsist within 
the circle of a family, there remain those only in which the 
obligation is enforced by power. Now then, wherevCT any 
such power is conferred, the end or purpose for which it was 
conferred ^unless the legislator can be supposed to act without 
a motive) must have been the producing of a beneht to 
somebody! m other w^ords, it must have been conferred fir 
the sake of somebody. The person then, for whose sake it is 
conferred, must either be one of the two parties just meor 
tioned, or a third party: if one of these two, it must be eidier 
the superior or the inferior. If the superior, su^ superior is 
commonly called a tfidstcri and the inferior is termed his 
servant: and the power may he termed a hen^cial 
be for the sake of the inferior tha t the power is estab li sh e d, 
the superior is termed a guardiati’, and the inferior his ward. 
and the power, being thereby coupled with a trust, may be 
termed ^fiduciary oue. If for the sake of a third par^, dw 
superior may be termed a superintendent’, and die inferior his 
subordinate. This third party will either he an sssignable 
individual or set of inchviduals, or a set of unassignabk 
individuals. In this latter case the trust is eidier a public or a 
semi-pubhc one: and the condition which it constitutes is not 
of the domestic, but of the dvil kind. In the former case, 

of the two; and therefore possessing already, by pn^y ph^cai 
power which he is thinking of bestowing ot one of them 

^lon is said to^e transferred the same idea to the dist^oa 
powers. Here then was generalization ’. hsK was 

hasiSTsolon. So much for ^«^d^w^ rf 

that legislators seem ah to have been ol the male se^ gow n w 

Cadi^e. I speak here ofthose who &ame laws, not ofdMse who touch dwa 

with a sceptre. 

* Social motives: sympathy for the Satent: 

sympathy for persons of a paiticolar desenpoon: persons of the same sex 
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this third party or principal, as he 

ial 


lay be termed, cither has 


a beneficial power over the superintendent, or he has not: if he 
has, the superintendent is his servant, and consequendy so also 
is the subordinate: if not, the superintendent is the master ot 
the subordinate; and all the advantage which the principal 
has over his superintendent, is that of possessing a set of 
rights, uncorroborated by power; and therefore, as we l^ve 
seen,^ not fit to constitute a condition of the domestic kind. 
But be the condition what it may which is constituted by 
t hese rights, of what nature can the obligations be, to which 
the superintendent is capable of being subjected by means of 
them? They are neither more nor less than those which a 
man is capable of being subjected to by powers. It follows, 
therefore, that the fimctions of a principal and his superinten¬ 
dent coincide with those of a master and his servant ; and 
consequendy that the oflfenccs relative to the two former 
conditions mil coincide with the offences relative to the two 

latter. 

41 . Ofiences to which the condition of a master, like any 
other kind of condition, is exposed, may, as hath been already 
intimated,* be distingui^ed into such as concern the existence 
of the condition itself, and such as concern the performance of 
the fimctions of it, while subsisting. First then, with regard to 
such as affect its existence. It is obvious enough that the 
services of one man may be a benefit to another: the condition 
of a maj^ t- er may therefore be a beneficial one. It stands ex¬ 
posed, therefore, to the offences of tvrongful non-investment, 
wrongful interception, usurpation, wrongful investment, and wrong¬ 
ful divestment. But how should it stand exposed to the offences 
of ivrongful abdication, wrongful detrectation, and wrongful im¬ 
position'? Certainly it cannot of itself; for services, when a 
m an has the power of exacting them or not, as he thinks fit, 
can never be a burthen. But if to the powers, by which the 
condition of a master is constituted, the law thinks fit to 
annex any obligation on the part of the master; for instance, 
that of affording maintenance, or giving wages, to the servant, 
or paying money to anybody else; it is evident that in virtue 
of such obligation the condition may become a burthen. In 
tiiis case, however, the condition possessed by the master will 


Supra, note, page 263 


Vide supra, 27 
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not, properly speaking, be the pure and simple condition of a 
master: it will be a kind of complex object, resolvable into Ac 
beneficial condition of a master, and the burthensome obliga¬ 
tion which is annexed to it. Still however, if the nature of Ac 
obhgation Hes within a narrow compass, and does not, in 
Ae manner of that which constitutes a trust, interfere wiA 
xhc exercise of Aose powers by which Ae conAtion of the 
superior is constituted, Ae latter, notwithstanding Ais for eign 
mixture, will soil retain Ae name of mastership.^ In Ais case 
Aerefore, but not oAerwise, Ae conAtion of a master may 
stand exposed to Ae ofiences of wrongful abdicationy wrongful 
detrectation, and wrongful imposition. Next as to Ae behaviour 
of persons wiA reference to Ais conAdon, while considered 
as subsisting. In virtue of its being a benefit, it is exposed to 
disturbance. This disturbance will eiAer be Ae offence of a 
stranger, or Ae offence of Ae servant himself. Where it is 
Ae ofence of a strainer, and is committed by takii^ Ac 
person of Ae servant, in circumstances in which Ae talcing of 
an object belonging to Ae class of things would be an act of 
Aefi, or (what is scarcely worA distinguishing fiom thefi) 
an act of embe^ement: it may be termed servarU'-stealing. 
Where it is Ac offence of Ae servant himself, it is stylra 
breach of duty. Now Ae most flagrant species of breadi of 
duty, and that which includes indeed every oA^, is that 
which consists in Ae servant’s wiAAawing himself fiom Ae 
place in which Ae duty should be performed. This spedes 
of breach of duty is termed elopement. Again, in virtue of 
Ae power belonging to this conAtion, it is liable, on Ae part 
of the master to abuse. But this power is not coupled wiA a 
trust. The conAtion of a master is Aerefore not es^osed to 
any offence which is analogous to bre^ of trust. Lasdy, on 
account of its being exposed to abuse, it may be conceived to 
stand, in point of possibility, exposed to hrihery. But conr 
sidering how few, and how insignificant, the persons are who 
arc liable to be subject to the power here in question, this is 

^ In most civilized nations there is 3 sort of* domestic condioon, in wluch 
the superior is termed a master, while the inferior is termed sometimes ind^ 
3 servant, but more particularly and more frequendy an appnntkt, m tms 
though the superior is, in point of usage, known by no other name 
flian that- of a master, the relarionshjp is in point of feet a mixed one, com¬ 
pounded of that of master and that o€guardian. 
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an offence which, on account of the want of temptation, 
there will seldom be any example of in practice. We may 
therefore reckon thirteen sorts of offences to which the 
condition of a master is exposed: viz. i. Wrongful non¬ 
investment of mastership. 2. Wrongful interception of master¬ 
ship. 3. Wrongful divestment of mastership. 4. Usurpation 
of mastership. 5. Wrongful investment of mastership. 6. 
Wrongful abdication of mastership. 7. Wrongful detrecta- 
tion of mastership. 8. Wrongfvd imposition of mastership, 
o. Abuse of mastership. 10. Disturbance of mastership. 
II. Breach of duty in servants. 12. Elopement of servants. 
13. Servant-stealing. 

42 . As to the power by which the condition of a master is 
constituted, this may be either limited or unlimited. When it is 
altogether unlimited, the condition of the servant is styled 
pure slavery. But as the rules of language are as far as can be 
conceived from being steady on this head, the term slavery is 
commonly made use of wherever the limitations prescribed 
to the power of the master are looked upon as inconsiderable. 
Whenever any such limitation is prescribed, a kind of fictitious 
entity is thereby created, and, in quality of an incorporeal 
object of possession, is bestowed upon the servant: this object 
is of the class of those which are called rights: and in the 
present case is termed, in a more particular manner, a liberty ; 
and sometimes a privilege, an immunity, or an exemption. 
Now those limitations on the one hand, and these hberties 
on the other, may, it is evident, be as various as the acts 
(positive or negative) which the master may or may not have 
the power of obliging the servant to submit to or to perform. 
Correspondent then to the infrnitude of these hberties, is the 
infin itude of the modifications which the condition of master¬ 
ship (or, as it is more common to say in such a case, that of 
servitude) admits of. These modifications, it is evident, may, 
in different countries, be infinitely diversified. In different 
countries, therefore, the ofiences characterised by the above 
names will, if specifically considered, admit of very difierent 
descriptions. If there be a spot upon the earth so wretched 
as to exhibit the spectacle of pure and absolutely unlimi ted 
slavery, on that spot there will be no such thing as any abuse 
of mastership; which means neither more nor less than that 
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no abuse of mastership will there be treated on the footu^ of 
an offence. As to the question, Whether any, and what, modes 
of servitude oi^ht to be established or kept on foot? this is a 
question, the solution of which belongs to the civil brandi of 
Ae art of legislation. 

43 . Next, with regard to the ounces that may concern 
the condition of a servant. It might seem at first sight, that a 
condition of this kind could not have a spark ofbenefit belong¬ 
ing to it: that it could not be attended with any other con¬ 
sequences than such as rendered it a mere burthen. But a 
buraen itself may be a benefit, in comparison of a greater 
burthen. Conceive a man’s situation then to be such, thar he 
must, at any rate, be in a state of pure slavery. Still may it be 
matprial to him, and highly material, who the person is whom 
he has for his master. A state of slavery then, under one 
master, may be a beneficial state to him, in comparison with 
a state of slavery under anothef master. The condition of a 
servant then is exposed to the several offences to which a 
condition, in'virtue of its being a beneficial one, is esq^osed.' 
More than this, where the power of the master is Ihnited, 
and the limitations annexed to it, and thence the liberties of 
the servant, are considerable, the servitude may even be 
positively eligible. For amongst those limitations may be 
such as are sufficient to enable the servant to possess propoty 
of his ovm: being capable then of possessing property of his 
ovm, he may be capable of receiving it fi:om his masta: 
in short, he may receive usages, or other emolumoits, from his 
master; and the benefit resulting from these wages may be 
so considerable as to outweigh the burthen of the servitude, 
and, by that means, render that condition more beneficial 
upon the whole, and more eligible, than that of one who is 
not in any respect under die control of any such person as a 

1 It may at first, that a person who is in the condidon of a shve, 
could not have it in bis power to eng^e in such coat% of proc eeding « 
would be necessary, in order to give him an apparent title to be nckooed 
among the slaves of another master. But thou^ a slave in point of 
may happen that he has eloped for instance, and is not a slave ui po Btt « 
fact: or. suppose him a slave in point of fa^ and ever so vigitody 
still a person connected with him by the ties of sympathy, mi^it ^ ^ 

which, thot^ willing and assentii^. he might not be able to do fin hint' 
self: might fo^e a deed of donation, for example, from the one niasto 

to the odier. 
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master. Accordingly, by these means the conditions of the 
servant may be so eligible, that his entrance into it, and his 
continuance in it, may have been altogether the result of his 
own choice. That the nature of the two conditions may be 
the more clearly understood, it may be of use to show the 
sort of correspondency there is between the offences which 
afiect the existence of the one, and those which affect the 
existence of the other. That this correspondency' cannot but 
be very intimate is obvious at first sight. It is not, however, 
that a given ofirace in the former catalogue coincides with 
ofimce of the same name in the latter catalogue: 
usurpation of servantship w'ith usurpation of mastership, for 
example. But the case is, that an offence of one denomination 
in the one catalogue coincides with an offence of a different 
denomination in the other catalogue. Nor is the coincidence 
constant and certain: but liable to contingencies, as we shall 
see. First, then, wrongful non-investment of the condition 
of a servant, if it be the offence of one who should have been 
the master, coincides with wrongful detrectation of master¬ 
ship: if it be the offence of a third person, it involves in it 
non-investment of mastership, w'hich, provided the master¬ 
ship be in the eyes of him w'ho should have been master a 
beneficial thing, but not otherwise, is WTongful. 2. Wrongful 
interception of the condition of a servant, if it be the offence 
of him who should have been master, coincides wdth w'rongful 
detrectation of mastership: if it be the offence of a third 
person, and the mastership be a beneficial thing, it involves 
in it wrongful interception of mastership, 3. Wrongful 
divestment of servantship, if it be the offence of the master, 
but not otherwise, coincides with w'rongful abdication of 
n^tership: if it be the offence of a stranger, it involves in it 
^vestment of mastership, which, in as far as the mastership 
is a beneficial t hin g, is wrongful. 4. Usurpation of servantship 
coincides necessarily wath wrongful imposition of master- 
smp: it wrll be apt to involve in it wrongful divestment 
of mastership: but this only in the case where the usurper, 
previously to the usurpation, was in a state of servitude under 
some other m aster. 5. W^rongful investment of servantship 
(the servantship being considered as a beneficial thing) 

coincides with imposition of mastership; w'hich, if in the eves 
2 a ^ 
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Guardianship, 

what—^^sces- 

sity oj the 
institution. 


of the pretended master the mastership should chance to be a 
burthen, wiU be wrongful. 6 . Wrongful abdication of 
vantship coincides with wrongful divestment of mastership. 
7 .Wroneful detrectation of servantship, with ■'^on^ul non¬ 
investment of mastership. 8 . Wrongful ^position of serv^t- 
ship if it be the offence of the pretended master, coinades 
with usurpation of mastership: if it be the offence of a stranger, 
it involves in it imposition of mastership, which if m the eyes 
of the pretended master the mastership should be a burthen, 
will be wrongful. As to abuse of mastership, distmbance of 
mastership, breach of duty in servants, elopeinent of servants, 

and servant-stealii^, these are offences which, any 

chanep of denomination, bear equal relation to boA condi. 
tions. And thus we may reckon thirteen sorts of offen^ to 
which the condition of a servant stan^ expose^ viz. i. 
Wrongfhl non-investment of servantship. z. Wronghil 

* «prvantshio ^ WrongM divestment of 

mterception or servantsmp. 5 . 

servantehip. 4 . Usurpation of servantskp. 5- Wron^ 

investment of servantskp. 6 -WrongM abdication o^e^^ 

■JfJion of Svmtship. 9- *>>“' ^ 

turbance of masterskp. n. Breach of duty m servants. 12 . 

Elopement of servants. I3- Servant-stealing. 

4 We now come to the offences to wkch Ae condinm 

of a guaraan is exposed. A guardian is one who is inv^ 

^ ^ch it can be for the benefit of one 
should exetdse power over hm? Co^^ 

c'^ can ever 

happmess on the part is the result of 

to the production of any otner ene . 

1 Consider them togelh^ ^ th^v^ That case, it is to 

the case, as we have s^ supposition that die two parties am 

remembered, proceeih * it ^ be at dieir option to part. 

obliged to live together; for “ 

««-^tv of esublishii^ the power ceases. 
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h uman agency) three things it is necessary should concur; 
knowledge, inclina tion, and physical power. Now as there 
is no man w'ho is so sure of being inclined, on all occasions, to 
promote your happiness as you yourself are, so neither is 
there any man who upon the whole can’ have had so good 
opportunities as you must have had of knowing what is most 
conducive to that purpose. For who should know so well 
as you do what it is that gives you pain or pleasure?^ More¬ 
over, as to power, it is manif est that no superiority in this 
respect, on the part of a stranger, could, for a constancy, make 
up for so great a deficiency as he must he under in respect 
of two such material points as knowledge and inclination. 
If then there be a case where it can be for the advantage of 
one man to be under the power of another, it must be on 
account of some palpable and very considerable deficiency, 
on the part of the former, in point of intellects, or (which is 
the same thing in other words) in point of knowledge or 
understanding. Now there are two cases in which such pal¬ 
pable deficiency is known to take place. These are, i. Where 
a man’s intellect is not yet arrived at that state in which it is 
capable of directing his own inclination in the pursuit of 
happiness: this is the case of infancy.^ 2. Where by some 
particular known or unknown circumstance his intellect has 
either never arrived at that state, or having arrived at it 
has ^en fi’om it: which is the case of insanity. 

By what means then is it to be ascertained whether a man’s 
intellect is in that state or no ? For exhibiting the quantity of 
sensible heat in a human body we have a very tolerable sort of 
instrument, the thermometer; but for exhibiting the quantity 
of intelhgence, we have no such instrument. It is evident, 
therefore, that the line which separates the quantity of intelh¬ 
gence which is sufficient for the purposes of self-government 
firom that which is not sufficient, must be, in a great measure, 
arbitrary. Where the insufficiency is the result of want of age, 
the sufficient quantity of intelhgence, be it what it may, does 
not accrue to all at the same period of their hves. It becomes 
therefore necessary for legislators to cut the gordian knot, and 
fix upon a particular period, at which and not before, truly or 
not, every person whatever shall be deemed, as far as depends 


^ Chap. xvii. [Limits], § i. 


Sec Chap, xiii, [Cases unmeet], § iii. 
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upon age, to be in possession of this sufficient quantity.^ In 
this case then a line is drawn which may be the same for every 
rnan, and in the description of which, such as it is, whatever 
persons are concerned may be certain of agreeing: the dr- 
oimstance of time affording a mark by which the line in 
question may be traced with the utmost degree of nicety. 
On the other hand, where the insufficiency is the result of 
insanity, there is not even this resource: so that here the 
legislator has no other expedient than to appoint some 
particular person or persons to give a particular determination 
of the question, in every instance in which it occurs, according 
to his or their particular and arbitrary discretion. Arbitrary 
enough it must be at any rate, since the only way in which it 
can be exercised is by considering wheffier the share of 
intelligence possessed by the individual in question does or 
does not come up to the loose and indeterminate idea which 
persons so appointed may chance to entertain with respect to 

the quantity which is deemed sufficient. 

45 . The line tb eu being drawn, or supposed to be so, it is 

expedient to a rnan who cannot, with s^ety to himself, be 
left in his own power, that he should be placed in the power 
of another. How long then should he remain so? Just so long 
as his inabihty is supposed to continue: that is, in the case of 
infancy, till he arrives at that period at which the law deems 
him to be of full age : in the case of insamty, till he be of somd 
mind and understandii^. Now it is evident, that thh penod, 
in the case of infancy, may not arrive for a considerable tune: 
and in the case of insanity, perhaps never. The d^tion of 
the power belonging to this trust must therefore, m the one 
case, be very considerable; in the other case, mdefimte. 

1 In tTi ta™ nations, women, whediCT marn^ or iwt, nn^m 

in a See of perpetoal wardship: this has been cvidenUy 

2^0^ to that whiA is the result of i^cy or ^ 

male.^ This is not the only instance in whiA tyraimy has an^ 

its OS.T1 wrong, alleging as a r^n for *e ^^^abusc of 

becility, whidi, as far as it hw been real, by the 

that very powCT which “ distinct spedcs, that of 

gSS: id bon. <o le »d 

to be slaves.—^Why? Because, they arc so. 
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46 . The next point to consider, is what nttjy be the extent of Pou 
it? for as to what ought to be, that is a matter to be settled, not 
in a general analytical sketch, but in a particular and circum- anm 
stantial dissertation. By possibihty, then, this power may 
possess any extent that can be imagined: it may extend to 
any acts which, physically speaking, it may be in the power 
of the ward to perform himself, or be the object of if exercised 
by the guardian. Conceive the power, for a moment, to stand 
upon this footing: the condition of the ward stands now 
exaedy upon a footing with pure slavery. Add the obhgation 
by which the power is turned into a trust: the hmits of the 
power are now very considerably narrowed. What then is 
the purport of this obhgation? Of what nature is the course of 
conduct it prescribes? It is such a course of conduct as shall 
be best calculated for procuring to the ward the greatest 
quantity of happ iness which his faculties, and the circum¬ 
stances he is in, will admit of: saving always, in the first place, 
the regard which the guardian is permitted to show to his own 
happiness; and, in the second place, that which he is obhged, 
as well as permitted, to show to that of other men. This 
is, in fact, no other than that course of conduct which 
the ward, did he but know how, ought, in point of prudetjce, 
to maintain of himself: so that the business of the former is 
to govern the latter precisely in the manner in which this 
latter ought to govern himself. Now to instruct each indivi¬ 
dual in what manner to govern his own conduct in the 
details of life, is the particular business of private ethics: to 
instruct individuals in what manner to govern the conduct 
of those whose happiness, during nonage, is committed to their 
charp, is the business of the art of private education. The 
details therefore, of the rules to be given for that purpose, any 
more than the acts which are capable of being committed in 
violation of those rules, belong not to the art of legislation: 
since, as will be seen more particularly hereafter,^ such details 
could not, with any chance of advantage, be provided for by 
the legislator. Some general outlines might indeed be drawn 
bis authority. and, in point of fact, some are in every 
dvilized state. But such regulations, it is evident, must be 
liable to great variation: in the tirst place, according to the 

^ See Chap. xvii. [Limits], § L 
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infinite diversity of civil conditions which a man may stand 
invested with in any given state: in the next place, according 
to the diversity of local circumstances that may influence the 
nature of the conditions which may chance to be established 
in different states. On this accoxmt, the offences which would 
be constituted by such regulations could not be comprised 
imder any concise and settled denominations, capable of a 
permanent and extensive application. bJo place, therefiire, 
ran be allotted to them here. 

47 . By what has been said, we are the better prepar^ for 
” taking an account of the offences to which the condition in 
question stands exposed. Guardianship being a private trmt, 
is of course exposed to those offences, and no others, by which 
a private trust is hable to be affected. Some of thei^ how¬ 
ever, on account of the special quaHty of the trust, will admit 
of some further particularity of description. In the first place, 
breach of this species of trust may be termed mismanagement of 
guardianship: in the second place, of whatever mture the 
duties are which are capable of being annexed to t^ condi¬ 
tion, it must often happen, that in order to fulH them, it is 
necessary’’ the guardian should be at a certain parQculM 
place. Mismanagement of guardianship, when it con^ts m 
5 ie not being, on the occasion in questio^ at the 
Question, may be termed desertion of guardianship. Thirdly, 
It is manifest enough, that the object which the goaldon o^k 
to propose to himself in the exercise of the powers to 
thore duties are annexed, is to procure for the wd the 
greatest quantity of happiness which cm be procu^ for hi^ 
Snsistekly with the regard which is due to the other mt^ 
that have been mentioned; for this is the objea wkch 
ward would have proposed to 

to have been allowed to propose to hm^, had he ^ 
capable of governing his own conduct. Now 

use of them, are styled his property. The 
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case is the same with the services of any persons over whom he 
may happen, to possess a beneficial power, or to whose 
services he may happen to possess a beneficial right. Now 
when property of any kind, which is in trust, suffers by the 
delinquency of him with whom it is in trust, such ofience, of 
whatever nature it is in other respects, may be styled dissipa¬ 
tion in breach of trust: and if it be attended with a profit to 
the trustee, it may be styled peculation.^ Fourthly, For one 
person to exercise a power of any kind over another, it is 
necessary that the latter should either perform certain acts, 
upon being commanded so to do by the former, or at least 
should suffer certain acts to be exercised upon himself. In this 
respect a ward must stand upon the footing of a servant: and 
the condition of a ward must, in this respect, stand exposed to 
the same offences to which that of a servant stands exposed: 
that is, on the part of a stranger, to disturbance, which, in 
particular circumstances, will amount to theft: on the part of 
the ward, to breach of duty: which, in particular circumstances, 
may be efiected by elopement. Fifthly, There does not seem 
to be any ofience concerning guardianship that corresponds 
to abuse of trust: I mean in the sense to which the last- 
mentioned deno mina tion has been here co nfin ed.^ The 


reason is, that guardianship, being a trust of a private namre, 
does not, as such, confer upon the trustee any power, either 
over the persons or over the property of any party, other than 
the benficiary hims elf. If by accident it confers on the trustee 
a power over any persons whose services constitute a part of 
the property of me beneficiary, the trustee becomes thereby, 
in certain respects, the master of such servants.® Sixthly, 
Bribery also is a sort of offence to which, in this case, there is 
not commonly much temptation. It is an offence, however, 
which by possibility is capable of taking this direction: and 
must therefore be aggregated to the num^r of the offences to 
which the condition of a guardian stands exposed. And thus 
we have in all seventeen of these offences: viz. i. Wrongful 
non-investment of guardianship. 2. Wrongful interception 
of guardianship. 5. W^rongful divestment of guardianship. 
4. Usurpation of guardianship. 5. Wrongful investment 
of gxiarmanship. 6. Wrongful ab^cation of guardianship. 


^ Supra, 35. 


* Vide supra, 25, 


* Vide supra, 40, 
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gxiardianship 


8. Wrongful imposidon 
of guardianship. 9. Mismanagement of guardianship. 10. 
Desertion of guar^anship. ii. Dissipation in prejudice or 
wardship. 12. Peculation in prejutfice of wardship. 15. 
Disturbance of guardianship. 14. Breach of duty to guardians. 
15. Elopement from guardians. 16. Ward-stealir^. 17. 
Bribery in prejudice of wardship. 

> 48 . Next, with regard to offences to which the condition 

’ of wardship is exposed. Those which first affect the existence 
of the condition itself are as follows: i. Wrongful non¬ 
investment of the condition of a ward. This, if it be the 
offence of one who should have been gxiardian, coincides with 
wrongful detrectation of guardianship: if it be the offence of 
a third person, it involves in it non-investment of guardian¬ 
ship, which, provided the guardianship is, in the eyes of him 
who should have been gxiardian, a desirable thi^, is -s^ongfuL 
2. Wrongful interception of wardship. This, if it be the 
offence of him who should have been guardian, coincides 
with wrongful detrectation of guar dian s h ip. if it be the 
offence of a third person, it involves in it interception of 
guardianship, which, provided the guardianship is, in the eyw 
of him who should have been guardian, a desirable thing, is 
wron^. 3. Wrongful divestment of wardship. Tim, 
if it be the offence of the guardian, but not o^erwi^, coin¬ 
cides with wrongful abdication of guardianship: if it be the 
offence of a third person, it involve in it divestment of 
guardianship, which, if the guardianship is, in the eyes of the 
guardian, a desirable thing, is wrongful. 4. Usi^ation of 
the condition of a ward: an offence not very likely be 
committed. This coincides at any rate with wtongM 
imposition of guardianship; and if the usurper were already 
under the guardianship of another guardian, it wiU involve m 
it wrongful divestment of such guardian^p.^ 5 • Wrongful 
investment of wardship (the wardship being considered as a 

1 This effect it may be thought wOl not nccessaray t^e pl^: since a 
may have two guardians. 

comes and makes himself $0 by usurpation Tim ^ ^ 

hTdiv«i of bu gu5diomHp?-The 

S; » »yV.Kof Spm of ae powen W ogh» bdoogtog » K . « 

exercised, bv the usurper. 
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beneficial thing); this coincides with imposition of g^rdian- 
ship, which, if in the eyes of the pretended guardi^ the 
guardianship should be a burthen, vAR be wrongful. 6. 
Wrongful abdication of wardship. This coincides with wrong¬ 
ful divestment of guardianship. 7- W^rongful detrectation 
of wardship. This coincides with wrongful interception o 
guardianship. 8. W^rongful imposition of wardship. This, if 
the offender be the pretended guardian, coincides with usurpa¬ 
tion of guardianship: if a stranger, it involves in it wrongful 
imposition of guardianship. As to such of the offences relative 
to this condition, as concern the consequences of it while 
subsisting, they are of such a nature that, without any change 
of denomination, they belong equally to the condition of a 
guardian and that of a ward. ^We may therefore reckon 
seventeen sorts of offences relative to the condition of a ward. 
I. Wrongful non-investment of wardship, a. Wrongful 
interception of wardship. 3- W^rongful divestment of ward¬ 
ship. 4. Usurpation of wardship, 5. Wrongful investment of 
wardship. 6 . W^rongfiil abdication of wardship. 7* W^rongful 
detrectation of wardship. 8, W^rongful imposition of ward¬ 
ship. 9. Mismanagement of guardianship. 10, Desertion of 
guardianship, ii. Dissipation in prejudice of wardship. 
12, Peculation in prejudice of wardship. 13, Disturbance of 
guardianship, 14. Breach of duty to guardians. 15. Elope¬ 
ment from guardians. 16. Ward-ste^g. 17- Bribery in 
prejudice of wardship. 

49 . We come now to the offences to which the condition 
of a parent stands exposed: and first, with regard to those by 
which the very existence of the condition is affected. On 
this occasion, in order to see the more clearly into the subject, 
it will be necessary to distinguish between the natural relation¬ 
ship, and the legal relationship which is superinduced as it 
were upon the natural one. The natural one being constituted 
by a particular event, which, either on account of its being 
already past, or on some other account, is equally out of the 
power of the law neither is, nor can be made, the subject of 
an offence. Is a man your father? It is not any offence of 
mine that can make you not his son. Is he not your father? 
It is not any offence of mine that can render him so. But 
although he does in fact bear that relation to you, I, by an 
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ofifence of min e, may perhaps so manage matters, diat he 
shall not be thought to bear it: which, with respect to any legal 
advantages which either he or you could derive from siih 
relationship, \st 11 be the same thing as if he did not. In the 
capacity of a witness, I may cause the judges to believe that 
he is not your 6.ther, and to decree accordii^ly: or, in die 
capacity of a judge, I may myself decree him not to be your 
father. Leaving then the purely natural relationship as an 
object equally out of the reach of justice and h^ustice, die 
legal condition, it is evident, will stand exposed to the same 
offences, neither more nor less, as every other condition, 
that is capable of beii^ either beneficial or burthensome, 
stands exposed to. Next, with regard to the exercise of the 
functions belonging to this condition, considered as still 
subsisting. In parentahty there must be two persons con¬ 
cerned, die father and the mother. The condition of a parent 
includes, therefore, two conditions; that of a &ther, and that 
of a mother, with respect to such or such a child. Now it is 
evident, that between these two parties, whatever benefidaiy 
powers, and other rights, as also whatever obhgarions, are 
annexed to the condition of a parent, may be shared in any 
proportions that can be imagined. But if in diesc seveid 
objects of legal creation, each of these two parties have 

a share, and if the interests of all these parties are in 



any degree provided for, it is evident that each of the patents 
will stand, with relation to the child, in two several capacities: 
that of a master, and that of a guardian. The condition of a 
parent then, in as far as it is the work of law, may be con^ 
sidered as a complex condition, compounded of that of a 
guardian, and that of a master. To the parent then, in quality 
of guardian, results a set of duties, involving, as necess^ to 
the discharge of them, certain powers: to the (Md, in the 
character of a ward, a set of tights corresponding to dw 

duties, and a set of duties corresponding to his 
To the parent again, in quahty of master, a set of 


1 

parent 
powers 


beneficiary powers, without any other necessary limitation 
(so long as they last) than what is annexed to them by t^ 
duties incumbent on him in quahty of a gtmdian: to the 
child, in ^e character of a servant, a set of duties correspond¬ 
ing to die parent's beneficiary povrers, and without any othei 
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necessary limitation (so long as they last) than what is annexed 
to them by the rights which belong to the child in his capacity 
of ward. The condition of a parent will therefore be exposed 
to all the oflfences to which either that of a guardian or that 
of a master are exposed: and, as each of the parents will par¬ 
take, more or less, of both those characters, the offences to 
which the two conditions are exposed may be nominally, as 
they will be substantially, the same. Talong them then all 
together, the offences to which the condition of a parent is 
exposed will stand as follows: i. Wrongful non-investment of 
parentality.^ z. Wrongful interception of parentahty. 3. 
Wrongful divestment of parentaUty. 4 - Usurpation of paren- 

5. W^rongful investment of parentahty. 6. W^rongful 
abdication of parentahty. 7. Wrongful detrectation of 
parentahty. 8. Wrongful imposition of parentahty. 9. Mis¬ 
management of parental guardianship. lo. Desertion of 
parental guardianship, ii. Dissipation in prejudice of fihal 
wardship. 12. Pecidation in prejudice of fihal wardship. 
13. Abuse of parental powers. 14. Disturbance of parental 
guardianship. 15. Breach of duty to parents. 16. Elopement 
firom parents. 17. Child-stealing. 18. Bribery in prejudice of 
filial wardship. 

50 . Next with regard to the offences to which the filial 
condition,* the condition of a son or daughter, stands exposed. 

^ At first view it may seem a solecism to speak of the condition of parentahty 
as one which a man can have need to be invested with. The reason is, that it 
is not common for any ceremony to be required as nec^sary to a man’s 
being deemed in law the father of such or such a child. But die institution 
of such a ceremony, whether advisable or not, is at least perfectly conceivable. 
Nor are there wanting cases in which it has actually been exemplified. By 
an article in the Roman law, adopted by many modem nations, an illegitimate 
child is rendered legitimate by the subsequent marriage of his parents. If then 
a priest, or other person whose oflSce it was, were to refuse to join a man and 
woman in matrimony, such refusal, besides being a wrongful non-investment 
with respect to the two matrimonial conditions, would be a wrongful non¬ 
investment of parentahty and filiation, to the prejudice of any children w^ho 
should have been legitimated. 

* In English we have no word that will serve to express with propriety the 
person who hears the relation opposed to that of parent. The w^ord child is 
ambiguous, being employed in another sense, perhaps more frequently than 
in this: more fiequendy in opposition to a person of full an adults than in 

correladon to a parent. For the condirion itself wx have no other word than 
filiation: an ill-contrived term, not analogous to paternity and maternity: the 
proper term would have been JiliaUty: the word filiation is as frequendy, 
perhaps, and more consistendy, put for the act of establishing a person in the 
possession of the conditioa of filiality. 
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ine pnnapies to oe pursuea m tne mvesogaaon oi onenccs 
of description have already been, sufficiently developed. 
It ^*ill be sufficient, therefore, to enumerate them without 
further discussion. The only peculiarities by which offences 
relative to the condition in question stand distinguished from 
the offences relative to all die preceding conditions, depend 
upon this one circumstance; viz. that it is certain every one 
must have had a father and a mother: at the same time 
that it is not certain that every one must have had a i 


laster, 


W ^ 

servant, a guardian, or a w^ard. It will be observed all along, 
that where a person, from whom, if alive, the benefit would 
be taken, or on whom the burthen would be imposed, be 
dead, so much of the mischief is extinct along with the object 
of the offence. There still, hovrever, remains so much of the 
mischief as depends upon the advantage or disadvantage 
which might accrue to persons related, or suppose! to be 
related, in the several remoter degrees, to him in question. 
The catalogue then of these offences stands as follows: 

I. Wrongfm non investment of filiation. This, if it be the 
offence of him or her "who should have been recognised as the 
parent, coincides with wrongful detrectation of p^entality: 
if it be the offence of a third person, it involves in it non¬ 
investment of parentality, which, provided the parentality is, 
in the eyes of him or her who should have been recogni^ as 
the parent, a desirable thing, is wrongful z. Wrongful inter¬ 
ception of fiharion. This, ff it be the offence of hnn or her 
wffio should have been recognised as the parent, coinddes 
wrth wrongfiil detrectation of pare nta l i ty, if it be the offence 
of a third person, it involves in it interception of parentahty, 
which, provided the parentahty is, in the eyes of him or her 
who should have been recognised as parent, a desirable thin^ 
'YyjQugful W^rongful divestment of filiation. This, if it 
be die ofience of him or her who should be recognised as 
parent, coincides with wrongful abdication of parentahty. if it 
be the offence of a third person, it involves in it divestmmt of 
parentahty ; to wit, of paternity, or of maternity, or of boffi; 
which, if ffie parentahty is, in the eyes of him or her who 
should be recognised as parent, a desirable thing, arc tesj^- 
tivelv wrongful. 4, Usurpation of filiation. This coincides 
wrth wrongful imposition of parentahty; to wit, eidier 
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paternity, or of maternity, or of both; and necessarily involves 
in it divestment of parentahty, which, if the parentahty 
divested were, in the eyes of him or her who are thus divested 
of it, a desirable thing, is wrongful. 5. Wrongful investment 
of filiation; (the fili ation being considered as a beneficial 
thing). This coincides with imposition of parentahty, which, 
if in the eyes of the pretended father or mother the parentahty 
should be an undesirable thing, will be wrongful. 6. W^rong- 
ful abdication of fihation. This necessarily coincides with 
wrongful divestment of parentahty; it also is apt to involve 
in it wrongful imposition of parentahty; though not neces¬ 
sarily either to the advantage or to the prej udice of any certain 
person. For if a man, supposed at first to be your son, appears 
afterwards not to be yours, it is certain indeed that he is the 
son of some other man, but it may not appear who that other 
man is. 7. Wrongful detrectation of fihation. This coincides 
with wrongful non-investment or wTongful interception of 
parentahty. 8. Wrongful imposition of fihation. This, if it 
be the offence of the pretended parent, coincides necessarily 
with usurpation of parentahty; if it be the offence of a third 
person, it necessarily involves imposition of parentahty; as 
also divestment of parentahty; either or both of which, 
according to the circumstance above mentioned, may or may 
not be wrongful. 9. Mismanagement of parental guardian¬ 
ship. 10. Desertion of parental guardianship, ii. Dissipation 
in preiudice of fihal wardship. 12, Peculation in prejudice of 
fihal wardship. 15. Abuse of parental power. 14. Disturbance 
of parental guardianship. 15. Breach of duty to parents. 
16. Elopement firom parents. 17. Child-stealing. 18. Bribery 
in prejudice of parental guardianship. 

51 . We shall now be able to apply ourselves with some 
advantage to the examination of the several offences to which 
the marital condition, or condition of a husband, stands ex¬ 
posed. A husband is a man, between whom and a certain 
woman, who in this case is called his \vife, there subsists a 
legal obligation for the purpose of their hving together, 
and in particular for the purpose of a sexual intercourse to be 
carried on between them. This obhgation will naturally be 
considered in four points of view; i. In respect of its com¬ 
mencement. 2. In respect of the placing of it. 3. In respect 
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nature of it. 4. In respect of its duration. First 
vident, that in point of possibility, one niedi< 
encement is as conceivable as another: ihc time 

miabt have been marked bv one S( 


event (by one sort of signal, as it may here be called) as well 
as by another. But in practice the signal has usually been, as 
in point of utiHty it ought constantly to be, a contract entered 
into by the parties, that is, a set of signs, pitched upon by the 
law, as expressive of tiieir mutual consent, to take upon (hem 
this* condition. Secondly, and thirdly, with regard to the 
placing of the obligations which are the result of the contract^ 
it is evident that they must rest either soldy on one side, or 
mutually on both. On the first supposition, the condition is 
not to be distinguished from pure slavery. In tins case, cither 
the wife must be the slave of the husband, or the husband 
of the wife. The first of these suppositions has per^ps never 
been exemplified j the opposing influence of physical c a u ses 
being too universal to have ever been surmounted: the latter 
w»m«; to have been exemplified but too often; perhaps aincmg 
the first Romans; at any rate, in many barbarous nations. 
Thirdly, with regard to the nature of the obligations. If they 
are not suflfered to rest all on one side, certain r^hts are 
tiiereby given to the other. There must, therefore, be rights 
on both sides. Now, where there are mutu^ rights pos- 
sessed bv two persons, as against each other, either there arc 
™ to th^^se tgbS, or not. But ^ person k 

question arc, by the supposition, to Uve together, in wmch 
^ we have shown,i that it is not only e^dirat, but m a 

necessary, that on one side there should be poweis. 
Now it is only on one side that powers can be: fOT sup^ 
them on both sides, and they destroy one another. The 

question is then. In which of the p^es th(^ 

ot?ht to be lodged in the husband. The powers then whiA 
subsist being lodged in the husband, 

in two persons, taken together, more happmess is produable 

^ SuDia, 40 note. 
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til an in one. This being the case, it is manifest, that the legal 
relation which the husband will bear to the w'ife will be a 
complex one; compounded of that of master and that of 
guardian. 

52 . The offences then to which the condition of a husband Ofimees 
will be exposed, will be the sum of those to which the tw’o 
conditions of master and guardian arc exposed. Thus far the 
condition of a husband, with respect to the general outlines 
of it, stands upon the same footing as that of a parent. But 
there are certain reciprocal services, which being the main 
subject of the matrimonial contract, constitute the essence of 
the two matrimonial relations, and which neither a master 
nor guardian, as such, nor a parent, at any rate, have usually 
been permitted to receive. These must of course have been 
distinguished from the indiscriminate train of services at large 
which the husband in his character of master is empowered 
to exact, and of those which in his character of guardian he 
is bound to render. Being thus distinguished, the offences 
relative to the two conditions have, in many instances, in as 
&r as they have reference to these peculiar services, acquired 
particular denominations. In the first place, with regard to 
the contract, from the celebration of which the legal condi¬ 
tion dates its existence. It is obvious that in point of pos¬ 
sibility, this contract might, on the part of cither sex, subsist 
with respect to several persons of the other sex at the same 
time: the husband might have any number of wives; the wife 
might have any number of husbands; the husband might enter 
into the contract with a number of wives at the same time: 
or, if with only one at a time, he might reserve to himself a 
right of engaging in a similar contract with any number, or 
with only such or such a number of other women afterwards, 
during the continuance of each former contract. This latter 
accordingly is the footing upon which, as is well known, 
marriage is and has been established in many extensive 
countries; particularly in all those which profess the Maho¬ 
metan religion. In point of possibility, it is evident that the 
like liberty might be reservea on the part of the wife; though 
in point of practice no examples of such an arrangement 
seem ever to nave occurred. Which of all these arraimements 
is in point of utility the most expedient, is a question which 
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would require too much discussion to answer in the course 
of an anal)Tical process like the present, and which belongs 
indeed to the civil branch of legislation, rather dian to the 
penal.^ In Christian countries, the solemnization of any such 
contract is made to exclude the solemnization of any subset 
quent one during the continuance of a former: and the 
solemnization of any such subsequent contract is accordingly 
treated as an offence, under the name of Polygamy. Polygamy 
then is at any rate, on the part of the man, a particular modiff- 
cation of that offence which may be styled usurpation of die 
condition of a husband. As to its other effects, they will be 
different, according as it was the man only, or the woman 
only, or both, that were in a state of matrimony at the time of 
the commission of the offence. If the man only, then his 
offence involves in it pro tanto that of wrongfid divestment of 
the condition of a wife, in prejudice of his prior wife.* If the 
woman only, then it involves in it pro tanto that of wrongful 
divestment of the condition of a husband, in pr^udice of her 
prior husband. If both were already married, it of course 
involves both the wrongful divestments which have just been 
mentioned. And on the other hand also, the converse of all 
this may bc observed with regard to polygamy on the part 
of thf* woman. Secondly, As the engag i ng not to enter into 
any subsequent engagement of the like kind during the con¬ 
tinuance of the first, is one of the conditions on which the law 
lend*^ its sanction to the first; so anodier is, the inserting as one 

articles of this 


render to, or accept firom, any other person the services which 
form the characteristic objea of it: the rendering or accepta^ 
of any such service is accordingly treated as an offence, \mda 
the name of adultery: under which name is also comprised the 
offence of the stranger, who, in the commi^on ome above 
offence, is the necessary accompHce. Thirdly, Disnnbmg 
either of the parties to Ads engagement, in the possesnon ot 
these characteristic services, may, in like manne^ be dis¬ 
tinguished from the offence of disturbing them m Ac enjoy¬ 
ment of Ae miscellaneous advantages derivable from the 

1 See Chap. xvii. [Limits], § iv. «ubegdes 

* In this also, if the woman knew not of the pttor marriagft, ^ 

. .piST^f^duction; .nd, io » fir ^ i. »ftcts hrr. bd<»gs to »otbo dnnsMO 

of tliis clss s* Vidc supri, 3o* 
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same coiwlition; and on whichever side the blame rests, 
whether that of the party, or that of a third person, may be 
termed wrongful withholding of connubial services. And thus 
we have one-and-twenty sorts of offences to which, as the law 
stands at present in Christian countries, the condition of a 
husband stands exposed: viz. i. Wrongful non-investment 
of the condition of a husband, z. Wrongful interception 
of the condition of a husband. 5. Wrongful divestment of 
the condition of a husband. 4. Usurpation of the con¬ 
dition of a husband. 5. Polygamy. 6. Wrongful investment 
of the condition of a husband. 7. Wrongful abdication of 
the condition of a husband. 8. Wrongful detrectation of the 
condition of a husband. 9. Wrongful imposition of the con¬ 
dition of a husband. 10. Mismanagement of marital guardian¬ 
ship. II. Desertion of marital guardianship. 12. Dissipation 
in prejudice of matrimonial wardship. 13. Peculation in 
prejudice of matrimonial wardship. 14. Abuse of marital 
power. 15. Disturbance of marital guardiansliip. 16. Wrong¬ 
ful withholding of connubial services. 17. Adultery. 18. 

Breach of duty to husbands. 19. Elopement from husbands. 

20. Wife-stealing. 21. Bribery in prejudice of marital 
guardianship.! 

53 . Next with regard to the offences to which the condition Offences u>iu 
of a wife stands exposed. From the patterns that have been 
exhibited already, me coincidences and associations that take ** 
place between the offences that concern the existence of this 
condition and those which concern the existence of the 


condition of a husband, may easily enough be apprehended 
without farther repetitions. The catalogue of those now 
imder consideration will be precisely the same in every article 
as the catalogue last exhibited. 

54 . Thus much for the several sorts of offences relative to 
the several sorts of domestic conditions: those which are 
constituted by such natural relations as are contiguous being 
included. There remain those which are uncontiguous: of 
which, after so much as has been said of the others, it will 


* I. Semi-pubuc Offences. —Falsehoods contesting, or offences against 
justice destrojing, the validity of the marriages of people of certain dcscrip- 
Oons; such as Jews, Quakers, Hugonots, &c, 

n. S£iF-R£CAfiDiNG OFFENCES,—Improvident marriage on the part of 
minors, ^ 

2b 
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naturally be expected that some notice should be taken. 
These, however, do not afford any of that matter which is 
necessary to constitute a condition. In point of met, no power 
seems ever to be annexed to any of them. A grandfather, 
perhaps, may be called by the law to take upon him the 
guarchanship of his orphan grandson: but then the power he 
has belongs to him not as grandfather, but as guardian. In 
point of possibility, indeed, power might be annexed to these 
relations, just as it might to any other. But still no new sort of 
domestic condition would result from it: since it has been 
shown that there can be no others, that, being constituted by 
power, «tha11 be distinct from those which have been already 
mentioned. Such as they are, however, they have this in 
common widi the before-mentioned relations, that they are 
capable of importing either benefit or burdaen: they therefore 
stand exposed to the several offences whereby tiiose or any 
odier relations are liable to be affected in point of existence. 
It might be expeaed, therefore, that in virtue of these offences, 
they should be added to the list of the relations which are 
liable to be objects of delinquency. But the fiu:t is, that they 
already stand included in it; and although not expressly 
named, yet as effectually as if they were. On the one hand, 
it is only by affecting such or such a contiguous relation that 
any ofience afiecting uncontiguous relations can take place. 
On the odier hand, neither can any offence affecting the 
existence of the contiguous relations be committed, without 
afiecting the existence of an indefimte multitude of such as are 
uncontiguous. A false witness comes, and causes it to be 
believed that you are the son of a woman, who, in truth, is not 
your mother. What follows? An endless tribe of other false 
persuasions—that you are the grandson of the frthcr and of the 
mother of rhi5i supposed mother: that you are the son of so^ 
husband of hers, or, at least, of some man with whom she has 
cohabited: the grandson of his father and his mother, and so 
on: the brother of their other children, if they ^ve my: the 
brother-in-law of the husbands and wives of those childtoi, 
if married: the uncle of the children of those children: and so 

on._On the other hand, that you arc not the son of your real 

mother, nor of your real father: that you are not the gran^on 
of either of your real grandfathers or grandmotheis; and so 
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on without end: all which persuasions result from, and are 
included in, the one original false persuasion of your being the 
son of this your pretended mother. 

It should seem, therefore, at first sight, that none of the 
offences against these uncontiguous relations could ever come 
expressly into question: for by the same rule that one ought, 
so it might seem ought a thousand others: the offences against 
the uncontiguous being merged as it were in those which 
afreet the contiguous relations. So far, however, is this from 
being the case, that in speaking of an offence of this stamp, it 
is not uncommon to hear a great deal said of tliis or that 
imcontiguous relationship which it affects, at the same time 
that no notice at all shall be taken of any of those which are 
contiguous. How happens this? Because, to the uncontiguous 
relation are annexed perhaps certain remarkable advantages 
or disadvantages, while to all the intermediate relations 
none shall be annexed which are in comparison worth 
noticing. Suppose Antony or Lepidus to have contested the 
relationship of Octavius (afterwards Augustus) to Caius 
Julius Caesar. How could it have been done? It could only 
have been by contesting, either Octavius’s being the son of 
Atia, or Atia’s being the daughter of Julia, or Julia’s being 
the daughter of Lucius Juhus Cxsar, or Lucius JuUus Caesar’s 
being the father of Caius. But to have been the son of Aria, 
or the grandson ofjuha, or the great grandson of Lucius Juhus 
Caesar, was, in comparison, of small importance. Those inter¬ 
vening relationships were, comparatively speaking, of no 
other use to him than in vinue of their being so many 
necessary links in the genealogical chain which connected 
him with the sovereign of the empire. 

As to the advantages and disadvantages which may happen 
to be annexed to any of those uncontiguous relationships, we 
have seen already that no powers over the correlative person, 
nor any corresponding obhgations, are of the number. Of 
what nature then can they be? They arc, in truth, no other 
than what arc the result either of local and accidental institu¬ 
tions, or of some spontaneous bias that has been taken by 
the moral sanction. It would, therefore, be to little purpose 
to attempt tracing them out a priori by any exhaustive process: 
all that can be done is, to pick up and lay together some of 
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the principal arddes in each catalogue by way of spedmen. 
The advantages which a givai relationship is apt to impart, 
seem to be referable chiefly to the foUowii^ heads: i. Chance 
of succession to the property, or a part of the property, of 
the correlative person. 2. Chance of pecuniary support, 
to be yielded by the correlative person, either by appointment 
of law, or by spontaneous donation. 5. Accession of legal 
rank; includii^ any legal privileges which may happen to be 
annexed to it: such as capacity of holding such and such 
boicflcial offices; exemption flrom such and such burthensome 
obhgations; for instance, paying taxes, servii^ burthensome 
offices, &c. &c. 4. Accession of rank by courtesy; induding 
the sort of reputation which is customarily and spontaneoudy 
annexed to (hstinguished birth and family alhance: whereon 
may depend the chance of advancement in the way of 
marriage, or in a thousand other ways less obvious. The 
disadvantages which a given relation is liable to impart, seem 
to be referable chiefly to the following heads: 1. Chance of 
beiim obUged, either by law, or by force of the moral sec¬ 
tion, to yidd pecuniary support to the correlative party. 
2. Loss of legal rank: indudi^ the legal disabilities, as wdl 
as the burthensome obUgations, which the law is apt to 
annPY, sometimes with injustice enough, to die lower stations. 
5. Loss of rank by courtesy: indudii^ the loss of the 
tages annexed by custom to such rank. 4* Incapacity of 
contracting matrimony with the correlative ^rson, where the 
supposed consanguinity or affinity lies within the prohibited 

degrees.! 

1 In outsuance of the plan adopted with rdation to s^puMc and 
regarding ofiFcnccs. it may here be proper to e:dubit such ^ 

iSmeof the design will admit, of the several genera or inferior dmaons of 

against the extebnal secvbuy of the state. 1. Treasen^ 


(including pira^. 4. Injuries to privileged foreigi^ 

nolinvxstment of judick trust. wron^inn^OimrfMa^ 

fill divestment of judicial trust, usurpation of judicial trust, 

abdtodon .rfjoM ^ 

iuhdal trust, wrongful imposmon of judioal trust, breach of judioa. inw. 
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45 , W^e now come to civil conditions: these, it may well 
be imagined, may be infinitely various; as various as the acts 

abuse of judicial trust, disturbance of judicial trust, and bribery in prejudice oi 
judicial trust. 

Breach and abuse of judicial trust may be either intentional or uninten¬ 
tional. Intentional is culpable at any rate. Unintentional will proceed cither 
from inadvertence, or from mis-supposal: if the inadvertence be coupled with 
hecdlessness. or the mis-supposal wth rashness, it is culpable: if not, blameless. 
For the particular acts by which the exercise of judicial trust may be disturbed 
sec B. i, tit- [Oflences against justice]. They are too multi far and too ill 

provided with names, to be exhibited here. 

If a man fails in fulfilling the duties of this trust, and thereby conics either to 
break or to abuse it, it must be through some deficiency in the three requisite 
and only requisite endowments, of knowledge, inclination, and power. (Sec 
supra, 27.] A deficiency in any of those points, if any person be in fault, 
may proceed either from his own fault, or from the fault of those who should 
act with or under him. If persons who arc in fault arc persons invested with 
judicial trust, the offence comes under the head of breach or abuse of trust: if 
other persons, under that of disturbance of trust. 

The ill effects of any breach, abuse, or disturbance of judicial trust, will 
consist in the production of some article or articles in the li'it of the mischiefs 
which it ought to be the original purpose of judicial procedure to remedy or 
avert, and of those which it ought to be the incidental purpose of it to avoid 
producing. These are either primary (that is immediate) or remote: remote arc 
of the 2nd, 3rd, or 4th order, and so on. The primary arc those which import 
actual pain to persons assignable, and arc therefore mischievous in themselves: 
the secondary are mischievous on account of the tendency they have to produce 
some article or articles in the catalogue of those of the first order; and arc 
therefore mischievous in their effects. Those of the 3rd order arc mischievous 
only on account of the connection they have in the way of productive tendency, 
as before, with those of the 2nd order: and so on. 

Primary inconveniences, which it ought to be the object of procedure to 
provide against, are, 1. The continuance of the individual offence itself, and 
thereby the increase as well as continuance of the mischief of it. 2. The con¬ 
tinuance of the whole mischief of the individual offence, 3. The continuance of 
a part of the mischief of the individual offence. 4. Total want of amends on 
the part of persons injured by the offence. 5. Partial want of amends on the part 
of persons injured by the offence. 6. Superfluous punishment of delinquents. 
7. Unjust punishment of persons accused. 8. Unnecessary labour, expense, 
or other suffering or danger, on the part of superior judicial officers. 9. Un¬ 
necessary labour, expense, or other suffering or danger, on the part of minis¬ 
terial or other subordinate judicial officers. 10. Unnecessary labour, expense, or 
other suffermg or danger, on the part of persons whose co-operation is requisite 
pro re natd, in order to make up the necessary complement of knowledge and 
power on the part of judicial officers, who arc such by profession. 11. Un¬ 
necessary labour, expense, or other suflering or danger, on the part of persons 

at large, coming imder the sphere of the operations of the persons above- 
mentioned. 

Secondary inconveniences arc, in the consultative, prc^intcrprctativc (or 
purely civfl) branch of procedure, 1. Misinterpretation or adjudication. In 
me executive (including the penal) branch. 2. Total impunitv of delinquents: 
{as favouring the produaion of other offences of the like nature). 3. rani.il 
impumty of delinquents. 4. Appbearion of punishment improper in specie, 
though perhaps not in degree (this lessening the beneficial cfficacv of the 
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which a man may be either commanded or allowed, whether 
for his own benefit, or that of others, to abstain from or to 


quantity employed). 5. Uneconomical application of punishment, though 
proper, perhaps, as well in specie as in degree. 6. Unnecessary pecuniaiy 
expense on the part of the state. 

Inconveniences of the 3rd order arc, 1. Unnecessary delay. 2. Unnecessary 
intricac\\ 

Inconveniences of the 4th order are, 1. Breach* 2. Abuse, 3. Disturbance, 
of judicial trust, as above: stiz. in as far as these oScnccs are preliminary to 
and distinct from those of the 2nd and 3rd orders. 

Inconveniences of the 5th order are, Breach of the several regulations of 
procedure, or other regulations, made in the s-iew of obviating the incon¬ 
veniences above enumerated: viz, if preliminary and distinct, as before, 

HI. Offences against the prfventtv^ branch of the pouce. 1. OSenccs 
^^nst phtliano-paranomtc trust: {<p$dp<a^ to prevent, rapopo^a, an offence). 
2. Offences against phthano-SYf^phoric trust: (o-u/i^opd, a calamity). The two 
trusts may be termed by the common appellation of prophylactic: (irpo, befom» 
hand, and 0r\(£xTcj. to guard against). 

I\^. Offences against the pubuc force. 1, Offences against military trust, 
corresponding to those against judicial trust Military desertion is a breach of 
military duty, or of military trust. Favouring desertion is a disturbance of k. 
2- Offences against that branch of public trust which consists in the manage¬ 
ment of the several sorts of things appropriated to the purposes of war: 
such as arsensals, fortifications, dock-yards, ships of w^ar, artillery, ammuni¬ 
tion, military magazines, and so forth. It might be termed polemo-^amieutic: 
from roXefjLos, war; and rafiicvs, a steward.^ 

V. Offences against the posittve increase of the national eeucity. 1, 

Offences against epistemo^threptic trust: knowledge; and to 

nourish or promote). 2. Offences against eupcedagogtc trust: (ed, 'wdl; and 

to educate). 3. Offences against ttoso-cotntal trust: {y6<roiy a disease; 
and A'o/itiw, to take care of). 4. Offences against moro-comial trust: (pdpos, an 
insane person). 5. Offences against ptccho-comial trust: {wrtaxoi* the poor). 
6. Offences against antefnbletic trust: (dxrep.^dXXw, to bestow in reparation of a 
loss). 7. Offences against hedonardtic trust: (iidopaty pleasures; and dpxofiaty to 
preside over). The above are examples of the principal establishments which 
should or might be set on foot for the purpose of making, in so many diffexent 
ways, a positive addition to the stock of national felicity. To exhibit an ex¬ 
haustive analysis of the possible total of these establishments would not be 
a very easy task: nor on the present occasion is it a necessary one: for be they 
of what nature and in what number they may, the offences to which they 
stand exposed will, in as far as they are offences against trust, be in point of 
denomination the same: and as to what turns upon the particular nature of 
each trust, they wtiU be of too local a nature to come w^ithm the present plan. 

AU these trusts might be comprised under some such general name as that 
of agfUbo^poieutic trust: (dya^oxoi^w, to do good to any one). 

VI. Offences against the pubuc W£.u.th, 1. Non-payment of forfeitures. 
2. Non-payment of taxes, including smuggling. 3. Breach of the several 


^ A number of different branches of public trust, none of which have y^ 
been provided w4th appellatives, have here been brought to view: which then 
were best? to coin new names for them out of the Greek; or, instead of a word 
to make use of a whole sentence? In English, and in French, there is no other 
alternative; no more than in any of the other southern languages. It rests with 
the reader to determine. 
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perform. As many different denominations as there are of 
persons distinguished with a view to such commands and 
allowances (those denominations only excepted which relate 

reeulatioiis made to prevent the evasion of taxes. 4. Offences against fiveal 
trust: the same as offices against judicial and military r rusts. Offences against 
the original revenue, not accruing either from taxes or fcrfciturcs, such as that 
arising from the public demesnes, stand upon the same fex^ting as offences 
against private properry'. 5. Offences against trust: (5??a.o(ria, 

things belonging to the public; and rauifts, a steward) viz. against that trust, 
of which the object is to apply to their several destinations such articles of 
the public wealth as arc provided for the indiscriminate accommodation of 
indistiduals; such as public roads and waters, pubbe harbours, post-offices, 
and padece boats, and the stock belonging to them; market-places, and other 
such public buildings; race-grounds, public walks and so fonh. Offences 
of this description ssiJJ be apt to coincide wth offences against as^sih^-^f citutic 
trust as abose, or with offences against frhrto^plutiuic trust hereafter men¬ 
tioned, according as the benefit in question is considered in itself, or as resulting 
from the application of such or such a branch or portion of the public wealth. 

Vn. Otfesces against population. 1. End^ation. 2, Suicide. 3. Pro.’urc- 
ment of impotence or barrenness, 4, Abortion. 5. Unprobfic coition. 6. 
Celibacy* 

Vin. Oftekces against the Sation.al we_\lth. 1. Idleness. 2. Breach 
of the regulations made in the view of preventing the application of industry' 
to purposes less profitable, in prejudice of purposes more profitable, 3. Offences 
against ethno^lulistic trust; (^(?ros, the nation at large; to ctirich). 

LX* OfTENCES against the sov’Esieicnty. I. Offences against sovereign 
trust: corresponding to those against judicial, prophylactic, militarv, and 
fiscal croscs. Offensive rebellion includes wrongful interception, wrongful 
divestment, usurpation, and ViTongful in%*cstment, of so vereign trust, the 
offences accessory thereto. Where the mist is in a single person, wrongful 
interception, wrongful divestment, usurpation, and wTongful investment 
cannot, any of them, be committed without rebellion: abdication and derrec- 
tation can ncs'cr be deemed WTongfuI: breach and abuse of sovereign trust 
can scarcely be punished: no more can bribe-taking: wTongful imposition of it 
is sc a r ce practicable. AX^cn the sovereignty is shared among a number 
wrongful interception, wrongful divestment, usurpation, and wrongful 
investment, may be committ^ without rcbcUioo: none of the offences 
agamst this trust arc impracticable: nor is there anv of them but might be 
punished. Defensive rebellion is disturbance of this trust. Political tumults. 

political defiunation, and political vilification, are offences accessory' to such 
disturbance. 

Sovereign power (w'hich, upon the principle of utility', can nes'cr be other 
than fiduciary) is exercised cither by rule or without rule: in the latter case it 
may be termod outcctoric: in the former case it is divided into two branches, 
the legidaiiye and the executive.* In cither case, w'herc the designation of the 
person by whom the powder is to be possessed, dq>ends not solely upon mere 
physical events, such as that of natural succession, but in anv sort upon the will 
of another person, the latter possesses an inre/finite power, or right of investi¬ 
ture, with regard to the power in quesaon: in like manner may anv* person 
also possess a divestitive pow*cr. The powers above enumerated, such as judicial 
power, military power, and so forth, may therefore be exercisable by a man. 

* See Chap. xvii. {limits], 5 hi. 
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to the condidons above spoken of under the name of domestic 
ones) so many civil conditions one might enumerate. Means 
however, more or less exphcit, may be foimd out of circum¬ 
scribing their infinitude. 

What the materials are, if so they may be called, of which 
conditions, or any other kind of legal possession, can be made 
up, we have already seen: beneficial powers, fiduciary 
powers, beneficial rights, fiduciary rights, relative duties, 
absolute duties. But as many conditions as import a power 
or right of the fiduciary kind, as possessed by the person 
whose condition is in question, belong to the head of trusts. 
The catalogue of the ofiences to which these conditions are 
exposed, coincides therefore exactly with the catalogue of 

against trust: under which head they have been 
considered in a general point of view under the head of 
ofiences against trust: and such of them as are of a domestic 
nature, in a more particular manner in die character of 
ofiences against the several domestic conditions. Conditions 
constituted by such duties of the relative kind, as have for 
their counterparts trusts constituted by fiduciary powers, as 
well as rights on the side of the correlative party, and those 

ei^c» 4 ikecdy, propria matiu ; or indirectly, manu aliend.^ Power be exercised 
jnanu aliend is investitive, which may or may not be accompanied by divesti¬ 
tive. Of sovereign power, whether autocratic, legislative, or executive, the 
several pubhc trusts above mentioned form so many subordinate branches. 
Any of these powers may be placed, either, 1. in an individual; or, 2. in a body 
politic: who may be either supreme or subordinate. Subordination on die part 
of a magistrate may be established, 1. By the person’s being punishable: 
2, By his being remov^able: 3. By the orders being reversible. 

X. Offences against reugion. 1. Offences tending to weaken the force of 
the religious sanction: including blasphemy and profanen^s. 2. Ofifettces 
tending to misapply the force of the religious sanction: induding &lse 
phedes, and other pretended revelations: also heresy, where the doctrine 
broached is pernicious to the temporal interests of the community. 3. Offences 
against religious trust, where any such is thought fit to be established. 

XL Offences against the national interest in general. 1. Immord pub¬ 
lications. 2. Offences against the trust of an ambassador; or, as it migb^ be 
termed, presbeutic trust, 3. Offences against the trust of a privy-couns^or; 
or, as it might be termed, sYffthouleutU trust. 4. In pure or mixed monarcfaics, 
prlxiigahty on the part of persons who are a^ut the person of the severe^ 
though without being invested with any specific trust, 5. Excessive gaining on 
the p^art of the same^rsons. 6, Taking presents firom rival powers without 

leave. 

a tn the former case, tlie power might be termed in one word, 
in the latter heterochirous (aiV^y, a man’s own; ^ band; iripot^ another s). 
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of a private nature, have also been already discussed under 
the appellation of domestic conditions. The same obsers'a- 
tion may be applied to the conditions constituted by such 
powers of the beneficial kind over persons as are of a private 
nature: as also to the subordinate correlative conditions 
constituted by the duties corresponding to those rights and 
powers. As to absolute duties, there is no instance of a 
condition thus created, of which the institution is upon the 
principle of utility to be justified; unless the several rehgious 
conditions of the monastic kind should be allowed of as 
examples. There remain, as the only materials out of which 
the conditions which yet remain to be considered can be 
composed, conditions constituted by beneficial powers over 
things; conditions constituted by beneficial rights to things 
(that is, rights to powers over things) or by rights to those 
rights, and so on; conditions constituted by rights to services; 
and conditions constituted by the duties corresponding to 
those respective rights. Out of these are to be taken those 
of which the materials are the ingredients of the several 
modifications of property, the several conditions of proprietor¬ 
ship. These are the conditions, if such for a moment they may 
be styled, which having but here and there any specific 
names, are not commonly considered on the footing of 
conditions: so that the acts which, if such conditions were 
recognised, might be considered as offences against those 
conifitions, are not wont to be considered in any other light 
than that of ofiences against property. 

Now the case is, as hath been already intimated,^ that of 
these civil conditions, those which are wont to be considered 
under that name, are not distinguished by any unif orm and 
explicit line firom those of which the materials are wont to be 
carried to the head of property: a set of rights shall, in one 
instance, be considered as constituting an article of property 
rather than a condition: while, in another instance, a set of 
lights of the same stamp is considered as constituting rather a 
condition than an article of property. This 'wdll probably be 
found to be the case in all languages: and the usage is different 
again in one language firom what it is in another. From these 
causes it seems to be impracticable to subject the class of civil 

^ Supra, 17, 
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conditions to any exhaustive method: so that for making a 
complete collection of them there seems to be no other 
expedient than that of searching the language dirough for 
thprn, and taking them as they come. To exemplify this 
observation, it may be of use to lay open die structure as it 
were of two or three of the principal sorts or classes of con¬ 
ditions, comparing them with two or three articles of property 
which appear to be nearly of the same complexion: by this 
means the nature and generation, if one may so call it, of both 
these classes of ideal objects may be the mote clearly under¬ 
stood. 

The several sorts of civil conditions that are not fiduciary 
may all, or at least the greater part of them, be comprehended 
under the head of rank, or that of profession^, the latter word 
being taken in its most extensive sense, so as to include not 
only what are called the liberal professions, but those also 
which are exercised by the several sorts of traders, artists, 
manufacturers, and other persons of whatsoever station, who 
are in the way of making a profit by their labour. Among 
ranks then, as well as professions, let us, for the sake of per¬ 
spicuity, take for examples such articles as stand the clearest 
fi^om any mixture of either fiduciary or beneficial power. 
The rank of knighthood is constituted, how? by prohibiting 
aU other persons firom performing certain acts, the per¬ 
formance of which is the symbol of the order, at the same 
time that the knight in question, and his companions, are 
permitted: for instance, to wear a ribbon of a cer^ colour 
in a certain manner: to call himself by a certain tide: to use 
an armorial seal with a certain mark on it. By la^nng all 
persons but the knight imder this prohibition, me law 
subjects them to a set of duties: and since firom the disch a r ge 
of diese duties a benefit results to the person m whose fevour 
they are created, to wit, the benefit of enjoying such a share 
of extraordinary reputation and respect as men are wont to 
yield to a person thus distinguished, to discharge them is to 
render him a service: and the duty being a duty of the negative 

class, a duty consistii^ in the performance of P* 

the negative kmd,^ the service is what may be c^^ a smux 
of forbearance. It appears then, that to generate this condition 

1 See Chap. vii. (Actionsl 78. 
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diere must be two sorts of services; that which is the imme¬ 
diate cause of it, a service of the negative kind, to be rendered 
by the co mm unity at large: that which is the cause again of 
this service, a service of the positive kind, to be rendered by 
the law. 

The condition of a professional man stands upon a narrower 
footing. To constitute this condition there needs nothing 
more a permission given him on the part of the legislator 

to perform mose acts, in the performance of which consists 
the exercise of his profession: to give or seU his advice or 
assistance in matters of law or physic: to give or seU his 
services as employed in the executing or overseeing of a 
manu&cture or piece of work of such or such a kind: to seU 
a commodity of such or such a sort. Here then we see there 
is but one sort of service requisite; a service which may be 
merely of the negative kind, to be rendered by the law: the 
service of permitting him to exercise his profession: a service 
which, if there has been no prohibition laid on before, is 
rendered by simply forbearing to prohibit him. 

Now the ideal olnects, which in the cases above specified 
are said to be conferred upon a man by the services that are 
respectively in question, are in both cases not articles of 
property but conditions. By such a behaviour on the part 
of the law, as shall be the reverse of that whereby they were 
respectively produced, a man may be made to forfeit them: 
and what he is then said to forfeit is in neither case his property; 
but in one case, his rank or dignity: in the other case, his 
trade or his profession: and in both cases, his condition. 

Other cases there are again in which the law, by a process of 
the same sort with that by which it constituted ^e former of 
the two above-mentioned conditions, confers on him an ideal 
object, which the laws of language have placed imder the head 
of property. The law permits a man to seU books: that is, all 
sorts of books in general. Thus far aU that it has done is to 
invest him with a condition: and this condition he would 
equally possess, although everybody else in the world were to 
sell books likewise. Let the law now take an active part in his 
&vour, and prohibit all other persons from selling books of a 
certain description, he remaining at Hberty to seU them as before. 
It therefore confers on him a sort of exclusive privilege or 
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monopoly, which is called a copy-right. But by investii^ hhn 
with this right, it is not said to invest him with any new 
sort of condition: what it invests him with is spoken of as an 
article of property; to wit, of that sort of property which is 
termed incorporeal;^ and so on in the ^ of an ^graving, a 
mechanical engine, a medicine; or, in short, of a saleable 
article of any other sort. Yet when it gave him an exclusive 
right of wearing a particular sort of ribbon, the object \riiich 
it was then considered as conferring on him was not an artide 
of property but a condition. 

By forbearing to subject you to certain disadvant^es, to 
which it subjects an ^en, the law confers on you die 
condition of a natural-bom subject: by subjectii^ him to them, 
it imposes on him the condition of an alien: by conferring 
you certain privileges or rights, which it denies to a roturier, 
the law confers on you the condition of a gentilhomme\ by 
forbearir^ to confer on him those privileges, it imposes on 
him die condition of a roturier.^ The rights, out of which the 
two advantageous conditions here exemplified are both of 
them as it were composed, have for their counterpart a sort 
of services of forbearance, rendered, as we have seen, not by 
private individuals, but by the law itself. As to die dudes 
which it creates in rendering you these service, they are to 
be considered as duties imposed by the legislator on the 

ministers of justice. 

It may be observed, with regard to the greater part of the 
conditions here comprised imder the general appeU^on of 
civiU that the relations corresponding to those by which they 
are respectively constituted, are not provided with appella¬ 
tives. The relation which has a name, is that which h home 
by the party fi.voured to the party bound: that which is bow 
by the party bound to the party fevoured has not any. This is 
a circumstance that may help to distinguish them fiom thoK 
conditions which we have termed domestic. In the domestic 
conditions, if on the one side the party to whom the power 

1 The reason probably why an object of the sort here in que«on is re&iwd 
to ibe bead of property, is, diat the chief value of it an« from its h^ 
capable of being made a source of property in the more ordii^ ao^ttoons 
of tire word; that is, of money, consumable commodmes, and » 

s The conditions themselves having nothing that corresponds to them m 

England, it was necessary to make use of foreign terms. 
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is given is called a master; on the other side, the party ot'er 
whom that power is given, the party who is the object of 
power, is termed a servant. In the ci\Tl conditions this 
is not the case. On the one side, a man, in virtue of certain 
services of forbearance, which the rest of the community are 
bound to render him, is denominated a knight of such or such 
an order: but on the other side, these services do not bestow 
any particular denomination on the persons from whom 
such services are due. Another man, in virtue of the legislator’s 
rendering rhat sort of negative service which consists in the 
not prohibiting him from exercising a trade, invests him at his 
option with the condition of a trader: it accordingly denomi¬ 
nates him a farmer, a baker, a weaver, and so on: but the 
ministers of the law do not, in virtue of their rendering the 
man this sort of negative service, acquire for themselves any 
particular name. Suppose even that the trade you have the 
right of exercising happens to be the object of a monopoly, 
that the legislator, besides rendering you himself those 
services which you derive from the permission he bestows on 
you, obliges other persons to render you those farther services 
which you receive from their forbearing to follow the same 
trade; yet neither do they, in virtue of their being thus bound, 
acquire any particular name. 

After what has been said of the nature of the several sorts of 
civil conditions that have names, the offences to which they 
are exposed may, without much difficulty', be imagined. 
Taken by itself every condition which is thus constituted 
by a permission granted to the possessor, is of course of a 
b^eftcial nature: it is, therefore, exposed to all those offences 
to which the possession of a beneftt is exposed. But either on 
accoimt of a man’s being obliged to persevere when once 
ei^aged in it, or on account of such other obligations as may 
stand aimexed to the possession of it, or on account of the 
comparative degree of disrepute which may stand annexed 
to it by the moral sanction, it may by accident be a burthen: 
it is on this account liable to stand exposed to the offences to 
which, as hath been seen, every' thin g that partakes of the 
nature of a burthen stands exposed. As to any offences which 
may concern the exercise of the functions belonging to it, 
if it happens to have any duties aimexed to it, such as those. 
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for insuttcc, which arc comotutcU by rcguluKiQt 
the exercise of a trade, it w'lU stand exposed to 
breaches of duty; and lastly, whatsoever are the 
belonging to it, it w ill stand exposed at any rate to 
In me forming how ever of the catalogue of these 
exacmess is of the less consequence. ina»nuch as an act, i 
should happen not to be comprised in this catalogue, and 
is in anv respect of a pernicious nature, wall be sure 
in some other division of the system of offences: if a baker 
sells bad bread for the price of good, it is a kind of fraud upaa 
the buyer; and perh^ an injury of the simple corporal IomI 
done to the health of an individual, or a neighboiuliood: if a 
clothier sells bad cloth for good at home, it is a fraud; if to 
foreigners abroad, it may, over and above the fraud put upon 
the foreign purchaser, have pernicious effects perhaps in the 
prosperity of the trade at home, and become thereby 

offence against the national wealth. So again widi regard 

Kr ^Uriirl^ci in the cxcrcifc 






the offence will probably be a wrongful intrrupHoH of the pnfk 
he might be presumed to have been in a way to malu b? k: 
and were it even to appear in any case that a man 
trade, or what is less unlikely, a liberal profnsioo, 
having profit in his view, the offence will still he reduc^ 
the head of simple injurious regainment, or simf* ' ~ 

compulsion. 

5 4. Advantages of the present method. 

of 56 . A few words, for the purpose of giving a gen^ 

" of the method of division here pursued, and of me a dvaiuag o 
which it possesses, may have their use. The whol e tyCTcf 
offences, we may observe, « branched out into five cii» 
In the t^ee first, the subordinate divisions arc ttra 
same source; yiz. from the consideration of ffiedW« 
points, in respect whereof fhe interest of an mmaal u 
exposed to suffer. By this uniformity, a considerable 

of light seems to be thrown upon the whole 
larly upon the offences that come under Ac third » 
obiects which have never hitherto been brought mio ^tm 

of order With regard to the fourth class, in sctuii^ me 

r ° rLrween I several subordinate divisions. 
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most natural and satisfactory to place those first, the connec¬ 
tion whereof with the welfare of individuals seemed most 
obvious and imm ediate. The mischievous effects of those 
oficnces, which tend in an immediate way to deprive indivi¬ 
duals of the protection provided for them against the attacks 
of one another, and of ttose which tend to bring down upon 
them the attacks of foreign assailants, seem alike obvious and 
palpable. The mischievous quality of such as tend to weaken 
the force that is provided to combat those attacks, but par¬ 
ticularly the latter, though evident enough, is one link farther 
off in the chain of causes and effects. The iU effects of such 
ofences as are of disservice only by diminishing the par¬ 
ticular fund from whence that force is to be extracted, such 
effects, I say, though indisputable, are still more distant and 
out of sight. The same thing may be observed with regard 
to such as are mischievous only by affecting the universal 
fund. Offences against the sovereignty in general would not 
be mischievous, if offences of the several descriptions pre¬ 
ceding were not mischievous. Nor in a tempori view are 
ofi^ces against religion mischievous, except in as far as, by 
removing, or weakening, or misapplying one of the three 
great incentives to virtue, and checks to vice, they tend to 
open the door to the several mischiefs, which it is the nature 
of all those other offences to produce. As to the fifth class, 
this, as hath already been observed, exhibits, at first view, an 
irregularity, which however seems to be unavoidable. But 
this irregularity is presently corrected, when the analysis 
returns back, as it does after a step or two, into the path from 
which the tyranny of language had forced it a while to 
deviate. 

It was necessary that it should have two purposes in view: 
the one, to exhibit, upon a scale more or less minute, a system¬ 
atical enumeration of the several possible modifications of 
delinquency, denominated or tmdenominated; the other, to 
find places in the list for such names of offences as were in 
current use: for the first purpose, nature was to set the law; 
for the other, custom. Had the nature of the things them¬ 
selves been the only guide, every such difference in the manner 
of perpetration, and such only, should have served as a ground 
for a different denomination, as was attended with a difference 
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in point of effect. This however of itself would never have 
been suf&oentj for as on one hand the new language, which 
it would have been necessary to invent, would have been un¬ 
couth, and in a manner uninteUigible: so on the other hand 
the names, which were before in current use, and whidi, in 
spite of all systems, good or bad, must have re maine d in 
current use, would have continued unexplained. To have 
adhered exdusively to the current language, would have 
been as bad on the other side; for in diat case die catalogue of 
offences, when compared to that of the misdiiefe that arc 
capable of being produced, would have been altogeher 

broken and imcomplete. 

To reconcile fhese two objects, in as rar as they seemed to 
be Loncilable, the foUowig course has therefore b^ 
pursued. The logical whole, constituted by the sum t^ of 
possible offences, has been bisected in as many mfferent 
directions as were necessary, and the process in ^h ^ecoon 
carried dot^m to that stage at which the particular ideas thus 
divided found names in current readiness to receive 


_that period I have stopped; leaving any minuter 

distiiicuons to be enumerated in body of the work, as 
so manv species of the genus characterised by such or such a 
name. If in the course of any such process I came to a mode 
of condua which, though it required to be taken noGa ot, 
and perhaps had actually been taken notice ot, under aU lav^ 
in t^ character of an offence, had hithem 
iTTider different laws, by different 




Having any name c<_^ * - — 

ot a substmtive in a sentence I have frequently 
&r as to frbricate a new name fot it, mi an ok as 

in a language too which a«hmo not, like *e 
^ p“S“ comlodioi^. ^dt Aose umvocal appella. 

"Ita ie choice of ^es in cutrent use, erne hm W » 

founded perhaps in the nadon m which they received tneB 
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birth, and at any rate not applicable to the circumstances of 

other countries. t. i i 

The analysis, as far as it goes, is as applicable to the legal 

concerns of one country as of another: and where, if it had 
descended into further details, it would have ceased to be so, 
there I have taken care always to stop: and thence it is that it 
has come to be so much more particular in the class of offences 
against individuals, than in any of the other classes. One use 
then of this arrangement, if it should be found to have been 
properly conducted, will be its serving to point out in what 
it is that the legal interests of all coimtries agree, and in what 
it is that they are hable to differ: how far a rule that is proper 
for one, will serve, and how far it will not serve, for another. 
That the legal interests of different ages and coimtries have 
nothing in common, and that they have every thing, are 
suppositions equally distant from the truth.^ 

57 . A naturd method, such as it hath been here attempted 
to exhibit, seems to possess four capital advantages; not to 
mention others of inferior note. In the first place, it aflfords 
such assistance to th£ apprehension and to the memory, as 
those faculties would in vain look for in any technical 
arrangement.* That arrangement of the objects of any science 
may, it should seem, be termed a natural one, which takes 
such properties to characterise them by, as men in general are, 
by the common constitution of man’s nature, independendy 
of any accidental impressions they may have received from 
the influence of any local or other particular causes, accus¬ 
tomed to attend to: such, in a word, as naturally, that is readily 
and at first sight, engage, and firmly fix, the attention of any 
one to whom they have once been pointed out. Now by 
what other means should an object engage or fix a man’s 
attention, unless by interesting him? and what circumstance 
belonging to any action can be more interesting, or rather 
what other circumstance belonging to it can be at all interest¬ 
ing to him, than that of the influence it promises to have on 


^ The above hints are offered to the consideration of the few who may 
be ^sposed to bend their minds to disquisitions of this uninviting nature: 
to sift the matter to the bottom, and engage in the details of illustration, would 


than could in this place be consistendy allowed. 

pref. p 


require more roon 

* See Fragment on Government, pref. p. xlv. edit. 1776 
edit. 1823. 
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*m own happiness, and the happiness of those who are about 
him? By what other mark then should he more easily find 
the place which any offence occupied in the system, or by 
what other clue 'should he more readily recall it? 

58 . In the next place, it not only gives at first glan ce a 
general intimation of the nature of each di'vision of ofiences, 
in as far as that nature is determined by some one characteristic 
property, but it gives room for a number of general proposi¬ 
tions to be formed concerning the particular offences that 
come under that di'vision, in such manner as to exhibit a 
variety of other properties that may belong to them in 
common. It gives room, therefore, for the fr aming of a 
number of propositions concerning them, which, though 

very general, because predicated of a great nmnber of articles, 
shall be as generally true.^ 

, 59 . In the third place, it is so contrived, that the very place 

which any ofience is made to occupy, suggests the reason of 
its being put there. It serves to indicate not only that such and 
such acts are made offences, but why they ought to be. By this 
means, 'W’^hile it addresses itself to the understanding, it recom¬ 
mends itself in some measure to the affections. By die intima¬ 
tion it gives of the nature and tendency of each obnoxious 
act, it accounts for, and in some measure vindicates, the treat¬ 
ment which it may be thought proper to bestow upon that 

^ Imagine what a condition a science must be in, when as yet there shall be 
DO such thing as forming any extensive proposition relative to it, that shall 
be at the same time a true one: where, if the proposition shall be true of some 
of the particulars contained under it, it shall be false wdth regard to others. 
What a state w^ould botany, for example, be in, if the classes were so con- 
trived, that no common characters could be found for them? Yet in this state, 
and no better, seems every system of penal law" to be, authoritative or unau* 
thoritarive, that has ever yet appeared. Try if it be otherwise, for instance, 
with the JWirTJ privata et publica^ and with the publka ordhtaria^ and publica 
cxtra~ordituirfa of the Roman law.® All this for wane of method: and hence 
the necessity of endeavouring to strike out a new one. 

Nor is this w*ant of meth^ to be wondered at. A science so new as that 
of penal legislation, could hardly have been in any better state. Till objects 
arc distinguished, they cannot be arranged. It is thus that truth and order go 
on hand in hand. It is only in proportion as the former is discovered, that the 
latter can be improved. Before a certain order is established, truth can be but 
imperfectly announced: but until a certain proportiou of truth has been 
developed and brought to light, that order cannot be established. The discovery 
of truth leads to the establishment of order: and the establishment of order 
fixes and propagates the discovery of truth. 

* See Hcinccc, Eicm. p. vii. § 79, 80. 
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act in the way of punishment. To the subject then it is a kind 
of perpetual apology: showing the necessity of eve^ defalca¬ 
tion, which, for the security and prosperity of each individual, 
it is requisite to make from the liberty of every other. To the 
legislator it is a kind of perpetual lesson; serving at once as a 
corrective to his prejudices, and as a check upon his passions. 
Is there a mischief which has escaped him? in a natural arrange¬ 
ment, if at the same time an exhaustive one, he cannot rail 
to find it. Is he tempted ever to force innocence within the 
pale of guilt? the difficulty of finding a place for it advertises 
him of his error. Such are the uses of a map of umversal 
delinquency, laid down upon the principle of utility: such 
the advantages, which the legislator as well as the subject 
may derive from it. Abide by it, and every thing that is 
arbitrary in legislation vanishes. An evil-intentioned or pre¬ 
judiced legislator durst not look it in the face. He would 
proscribe it, and with reason: it would be a satire on his 
laws. 

60 . In the fourth place, a natural arrangement, governed as 
it is by a principle which is recognized by all men, will serve 
alike for the jurisprudence of all nations. In a system of 
proposed law, framed in pursuance of such a method, the 
.anguage will serve as a glossary by which all systems of 
positive law might be expired, while the matter serves as a 
standard by which they might be tried. Thus illustrated, the 
practice of every nation might be a lesson to every other: and 
mankuid might carry on a mutual interchange of experiences 
and improvements as easily in this as in every other walk of 
science. If any one of these objects should in any degree be 
attained, the labour of this analysis, severe as it has been, 
will not have been thrown away. 


—4. It is alike 

applicable fo the 
lam oj all 
nations. 


§ 5. Characters of the fi ve classes. 

61 . It has been mentioned^ as an advantage possessed by Characters of 
this method, and not possessed by any other, that the objects 
comprised under it are cast into groups, to which a variety ofl“/"'" 
propositions may be applied in common. A collection ofweifcorf. 
these propositions, as applied to the several classes, may be 

^ Supra. 58. 
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considered as esJiibiting the distinctive characters of each rlaw: 
So many of these proportions as can he applied to the c^^ices 
belonging to any given dass, so tdany prop^ties are ihey 
found to have in common: so many of these comment 
properties as may respectively be attributed to them, so many 
properties may be set down to serve as characters of the dass. 
A collection of these characters it may here be proper to 
exhibit. The more of them we can brii^ together, the moze 
dearly and fully will the nature of the several dasses, and of 
the ofEences they are composed of, be understood. 

62 . Characters of Class i ; composed of private ofi&nce^ 
or offences against assignable individuals. 

1. When arrived at their last stage (the stage of consumnuH 
tion^) they produce, all of them, a primary misdiief as well as 
a secondary.* 

2. The individjials whom they affect in the first instance 
are constantly assignable. This extends to all; to attempts and 
preparations, as well as to such as have arrived at the stage of 
consummation.* 

3. Consequently they admit of compensation:^ in which 
they differ firom the ofidices of all the other classes, as such. ■ 

4. They admit* also of retaliation-^ in which also they differ 

&om the offences of all die other classes. 

< There is always some person who has a natural and 

peculiar interest to prosecute them. In this they differ &om 
self—regarding ofioices: also &om. semi—public and public 
Ques; except ir* 3s far as the two latter may chance to involve 

a private mischief. 

6. The mischief they produce is obvious: more so than that 
of semi—public ofidices: and still more so than that of sdfc 

regarding ones, or even public. 

7. They are every where, and must ever be, obnoxious to 

* Chap. viL [Acrions], xiv. • See Chap. xiL [Consequcncesl, 3. 

» That is. hv thdr primary mischM. 

♦ See supra.' 31. note, and B. I. dt. [Accessory ofiences]. 

» See Chap. xiiL [Cases unmeet], 2, note. ,. . • — 

• I mean, diat retaliadon is capable of bring appl^ m ^ 
not that it ou^t always to be employed. Nor is it capal^ of 

in every instance of cadi offence, but tmly m some mdivioiial 

instance of each ^^edes of ofience. 

» See Chap. xv. [Properdes], 8. 
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the censure of the world: more so than semi-public offences 
as such; and still more so than pubHc ones. 

8. They are more constantly obnoxious to the censure of 
the world rhan self-regarding offences: and would be so 
universally, were it not for the influence of the two false 
principles; the principle of asceticism, and the principle of 
antipathy.^ 

9. They are less apt than semi-pubhc and pubUc offences to 
require different descriptions® in different states and countries: 
in which respect they are much upon a par with self-regarding 
ones. 

10. By certain circumstances of aggravation, they are Uable 
to be transformed into semi-public offences; and by certain 
others, into public 

11. There can be no ground for punishing them, until they 
can be proved to have occasioned, or to be about to occasion, 
some particular mischief to some particular individual. In 
this they differ &om semi-pubhc offences, and from pubHc. 

12. In sUght cases, compensation given to the individual 
affected by them may be a sufl[Icient ground for remitting 
punishment: for if the primary mischief has not been suflicient 
to produce any alarm, the whole of the mischief may be cured 
by compensation. In this also they differ from semi-pubhc 
offences, and from pubhc ones. 

63 . Characters of Class 2; composed of semi-public 

offences, or ofiences affecting a whole subordinate class of 
persons. 

1. As such, they produce no primary mischief. The mis¬ 
chief diey produce consists of one or other or both branches 

of the secondary mischief produced by offences against 
individuals, without the p rim ary. 

2. In as far as they are to be considered as belonging to this 
class, the persons whom they affect in the first instance are not 
individually assignable. 

3. They are apt, however, to involve or terminate in some 


^ Chap. ii. [Principles adverse]. 

* It seems to be from their possessing these three last properties, that the 
outom has arisen of speakmg of them, or at least of many of them, under 
toe name of offences against the law of nature: a vague expression, and pro¬ 
ductive of a multitude of inconveniences. See Chap. ii. fPrindpIes adveral 
14 . note. r j» 
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primary mischief of the first order ; whidi when they do, Aey 
advance into die first dass, and become private offences. 

4. They admit not, as such, of compensation. 

5. Nor of retaliation. 

6 . As such, diere is never any one particular individual 
whose exclusive interest it is to prosecute them: a drdc of 
persons may, however, always be marked out, within whidi 
may be foimd some who have a greater interest to prosecute 

fVtan any who are out of that circle have. 

7. The misdiief they produce is in general pretty obvious: 

not so much so indeed as that of private offences, but mw 
so upon the whole than diat of self-regarding and public 

"pliey are rather less obnoxious to die censure of die 
world than private offences; but they are more so d^ 
public ones: they would also be more so than ^If-r^ard^ 
ones, were it not for the influence of the two felse pnnaples, 
the principle of sympathy and antipaAy, and that ot asceticij^ 
Q. They are more apt than private and self-regarding 
ofcces to require different descriptions in different countries: 

but less so than public ones. . 

10. There may be ground for punishing them before they 

have been proved to have occ^onei or to ^ 

occasion, mischief to any particular mdividual; which is not 

the with private offences. . 

„ In tto Les can saos&cdon given » any mtnedar 

individual affected by them b. a ao^ent ground 

^iief of them that is cured. In this they differ from pnvaie 

Xces ; but agree with pubUc. __ 

r 64 . Characters of Class 5 ; cemsB^ ot SHf RlGAanWG 

offences: offences against one s self. 
whether they are productive of any primary^ misduef at att. 

S^^not any other individuals, 

asrigiibg e%t in as ftr as they affect the offender himsdf; 
1 Because the person, who m ^ost afitt. 

mischief (if there is of any ^ *ej«*»* 

shows by hb conduct diat he is not sen^e ot it. 
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iwIpm by possibility in particular cases; and in a ■' 

^nd distant manner the whole state 

3. They admit not, therefore, of compensation. 

4. Nor of retaliation. 

5. No person has naturally any peculiar interesl 
cute them: except in as fer as in virtue of some co, 
may have with the oflfender, either in point oi 
or of interest,^ a mischief of the derivative kind* may 
devolve upon him.* 

6. The mischief they produce is apt ’ * 

in general more qucstionabte than that 
classes.* 

7. They are however apt, many of them, to be more 
obnoxious to the censure of the world than public offences; 
owing to the influence of die two fldse principles; the 
principle of asceticism, and the principle of antipathy. Some 
of them more evoa than semi-public, or even than private 
offence. 

8. They are less apt than offences of any other class to 
require di£&rent descriptions in different states and countries.* 

9. Among ie inducements^ to punish them, antipathy 
against the offender is apt to have a greater share than 
sympathy for the public. 

10. The best plea for punishing them is founded on a &int 
probability there may be of their being productive of a 
mischief, which, if real, will place them in the class of public 
ones: chiefly in those divisions of it which are composed 
of offences against population, and offences against the national 
wealth. 

65 . Characters of Class 4; consisting of public offences, or 
offences against the state in general. 

* See Chap, vi, [Sensibility], 26. 27. 

* See Chap. xii. (Consequences], 4. 

* Among the ofiences, however, which belong to this class there are some 
which in certain countries it is not uncommon for persons to be disposed to 
prosecute without any artificial inducement and merely on account of an 
antipaihyj which such acts are apt to excite. See Chap. iL [Principles adverse], 11« 

^ See note 1 in the prec^ling page. 

^ Accordingly, most of them are apt to be ranked among offences against 
die law of nature. Vide supra. Characters of the 1st class, 62, note. 

^ I mean die considerations, right or wrong, which induce or dispose the 
l^islator to treat them on the footing of offences. 
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I. As such, they produce not any primary mischief; am^ 
the secondary mischief they produce, which consists &e- 
quendy of danger without alarm, though great in Vii/iie, is in 
specie very indeterminate. 

z. The individuals whom they affect, in the first itistanry^ 
are constandy unassignable; except in as &r as by 
they happen to involve or terminate in such or such ofioices 
against individuals. 

3. Consequendy they admit not of compensation. 

4. Nor of retaliation. 

5. Nor is there any person who has naturally any particular 
interest to prosecute them; except in as far as they appear to 
affect the power, or in any other manner the private interest, 
of some person in authority. 

6. The mischief they produce, as such, is comparativdy un- 
obvious; much more so than that of private ofioices, ai^ more 
so likewise, than that of semi-public ones. 

7. They are, as such, much less obnoxious to the ensure of 
the world, than private offences; less even tha n semi-public, 
or even than self-regarding offences; unless in particular 
cases, through sympathy to certain persons in audiority, 

whose private interests they may appear to affect. 

8. They are more apt than any of the other classes to admit 

of different descriptions, in different states and countria. 

9. They are constituted, in many cases, by some circum¬ 

stances of aggravation superadded to a private olBfencc: and 
therefore, in these cases, involve the mischief and eidubit 
the other characters belonging to both classes. Th^ are 
however, even in such cases, properly enough rank^ in die 
4th inasmuch as the miscluef they produce in virtue 

of the properties which aggregate them to that class, eclipses 
and swallows up that which they produce in virtue of those 

orooerties which aggegate them to the ist. 

10. There may be sufficient ground for pu nishin g than, 
without their being proved to have occasioned or to be about 
to occasion, any particular mischief to any particular indivH 
dual. In this they differ fi^om private offences, but agree with 
semi-pubhc ones. Here, as in semi-pubHc offences, the extetii 
of the mischief makes up for the uncertainty of it. 

11 In no case can satisfaction, given to any partieuw 
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sufficient 


individual affiected by them, be: 
ting punishment. In this they diffier 
but agree vdth semi-public. 

66. Characters of Class 5, < 


MIJLTIFOSM 



composed ofCWtfftwj 
id containing 


FALSEHOOD, and offences concerning 


I 


. Tsien collectively, in the parcels marked out by their 
popular appellations, they are incapable of being aggregated 
to any systematical method of distribution, grounded upon 
die mischief of the offence. 

z. They may, however, be thrown into sub-divisions, 
which may be ^gregated to such a method of distribution. 
These sub-divisions will naturally and readily rank under 


the divisions of the several preceding classes of this 


4. Bach of the two 
that manner over 




of this class 


; preceding dasses. 

5. In some acts of this class, the distinguishing circum¬ 
stance which constitutes the essential character of the offience, 
will in some instances enter necessarily, in the diaracter 
of a criminative circumstance, into the constitution of the 
offence; insomuch that, without the intervention of this 
circumstance, no offence at all, of that denomination, can be 
committed.^ In other instances, the offencemay subsist without 
it; and where it interferes, it comes in as an acddental 
independent circumstance, capable of constituting a ground 
of aggravation.^ 


* Instance, offences by Edsehood, in die case of d^audimt, 

* Instance, offences by Edsehood, in the case of simple coiporal injuries, 
and odier offences against person. 




CHAPTER XVn 


OF THE LIMITS OF THE PENAL BRANCH OF 

JURISPRUDENCE 

§ I. Limits helween Private Ethics md the Art of Legishitim. 


I. So 


of offences in general 
^ prohibited, or (what comes to the 


thing) ^ a« of which the contrary is commanded, - by^ 

beaid^ prohibit and conml^ht'&^il'te 
accor^g to this view of the matter, that were we to ^ 

S^ed what may k proper to be done with rektion to 
offences, we should thereby have setded every thine that 
may ^ proper to be done in the way of law. Yet th^ranch 

L method of dealing with offences, and 

which IS termed sometimes the crimiml, sometimes the penal 
branch, is imversally understood to be but one out of two 
bran^es winch compose the whole subject of the art of 
^gislaoon; that which is termed the civil being the other i 
Between th^e two br^ches then, it is evident enough, thai 
pmot but be a very intimate connection; so inrimati» is it 
mdeed, that the limits between them are by no means easy 

the whole business of legislation (civil and pSal branches 
t^en together) ^d that of private ethics. Of these several 
hmits however it will be in a maimer necessary to exhibit 
some idea: lest, on the one hand, we should seem to leave 
any part of the subject that does belong to us untouched, or, 

1 And the constitutional branch, what is become of it? Sudi is die qucstioti 
which many a reader will be apt to put. An answer that might be given 
that the mato of it might without much violence be distributed under die 
two othCT heads. But, as ^ as recoDection serves, that branch, notwitb- 
stwding Its importance, and its capacity of being lodged separately from the 
omer matter, had at that time scarcely present itself to my view in Ac 

®f ^ distinct one: Ac thread of my enquiries had not as yet reached 
®hi Ac concluding note of Ais same chapter, in paragraphs ^ to Ac 
end, Ac omission may be seen m some measure suppli^L 
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on the Other hand, to deviate on any side into a track which 
docs not belong to us. 

In the course of tbis enquiry, that part of it I mean which 
concerns the limits between the civil and the penal branch of 
law, it will be necessary to settle a number of points, of which 
the connection with the main question might not at first sight 
be suspected. To ascertain what sort of a thing d law is; what 
the parts are that are to be found in it; what it must contain 
in order to be complete; what the connection is between that 
part of a body of laws which belongs to the subject of pro¬ 
cedure and the rest of the law at large:—all these, it will be 
seen, are so many problems, which must be solved before any 
satisfactory answer can be given to the main question above 
mentioned. 

Nor is this their only use: for it is esadent enough, that the 
notion of a complete law must first be fixed, before the 
legislator can in any case know what it is he has to do, or 
when his work is done. 

2. Ethics at large may be defined, the art of directing 
men's actions to the production of the greatest possible 
quantity of happiness, on the part of those whose interest 
is in view. 

3. What then are the actions which it can be in a man’s Private ethics. 
power to direct? They must be cither his own actions, or 

those of other agents. Ethics, in as far as it is the art of dircct- 
il^ a man’s own actions, may be styled the art of self-govern¬ 
ment, or private ethics. 

4. What other agents then are there, which, at the same The art of 
time that they are under the influence of man’s direction, arc. 
susceptible of happiness? They are of two sorts: i. Other 

human beings who are styled persons, z. Other animals, 
which. on account of their interests having been neglected 
by the insensibility of the ancient jurists, stand degraded 
into the class of things.^ As to other human beings, die art 


* Under the Gen too and Mahometan religions, the interests of the rest Interfsis 
of the anim^ creadon seem to have met with some anendon. Why have inletior an 
they not, universally, s^ith as much as those of human creatures, allowance improperly 
made for the difference in point of sensibility? Because the laws that arc have nrglMeJ ii 
been the work of mutual fear; a scndmait which the less rational aniitials legislaiion, 
have not had the same means as man has of turning to account. Why ought 
they not? No reason can be given. If the being eaten were all, there is very 



412 


PRINCIPLES OF MORALS 


of ®«U1. 

at le^t the only thing which, upon the principle of utiiitv 
•wc ought to mean, by the art of government: which, in as &r 
as the m^ures it displays itself in are of a permanent nature 

IS generaUy distmgimhed by the name of legislation: as it k 
by that of fldiHmwirafioM, when they are of a temporary nature 

determmed by the occurrences of the day. 

5 . Now human creatures, considered with respect to the 
ma^ty of their faculties, are either in an adult, or in a no»- 
adult state. The art of government, in as far as it concerns the 
direction of the actions of persons in a non-adult state, may be 
termed the art of education. In as far as this business is en- 
trusted ^th those who, in virtue of some private relationship 
are in Ae m^ the best disposed to take upon them, and the 
b^t able to disch^ge, this office, it may be termed the art of 
private education: in as far as it is exercised by those whose 
province it is to superintend the conduct of the whole com¬ 
munity, it may be termed the art of public education. 

good reason why we should be suffered to eat such of them as we like to eat- we 
are the better for it. and *ey are never the worse. They have none of those 
long-protracted antidpations of future misery which we have. The death 
they suffer in our hands commonly is, and always may be, a speedier and by 
that means a less painful one, than that which would await them in the inevit¬ 
able course of nature. If the being killed were all, there is very good reason 
why we should be suffered to kill such as molest us: we should be the worse 
for their iiving, and they are never the worse for being dead. But is there any 
reason why we should be suffered to torment them? Not any that I can see. 
Are there any why we should not be suffered to torment them? Yes, severaL 
See B. L tit. [Cruelty to animals]. The day has been, I grieve to say in many 
places it is not yet past, in which the greater part of the species, under die 
denomination of slaves, have been treated by the law exactly upon the samp 
footing as, in England for example, the inferior races of animak are sdll. The 
day fnoy come, when the rest of the animal creation may acquire those rights 
which never could have been withholden from them but by the hand of 
tyranny- The French have already discovered that the blackness of the skin 
is no reason why a human being should be abandoned widiout redress to the 
caprice of a tormentor.* It may come one day to be recognized, that die 
number of the legs, the villosity of the skin, or the termination of the os sacrum, 
are reasons equally insufficient for abandoning a sensitive being to the same 
fate. What else is it that should trace the insuperable line? Is it the faculty of 
reason, or, perhaps, the faculty of discourse? But a full-grown horse or dog 
is beyond comparison a more rational, as well as a more conversable animal, 
than an infant of a day, or a week, or even a month, old. But suppose die 
case were otherwise, what would it avail? the question is not. Can they 
reason? nor, Can they talk? but, Can they suffer? 

* Sec Levds XIVth’s Code Noir, 
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6. As to ethics in general, a man’s happiness will depend, Ethia exhUiiis 
in the first place, upon such parts of his behaviour as none but 
himself are interested in; in the next place, upon sucli parts of 2 . Probity. 

it as may affect the happiness of those about him. In as far as Beneficmse 

his hajppiness depends upon the first-mentioned part of his 
behaviour, it is said to depend upon his duty to himself. Ethics 
then, in as far as it is the art of directing a man’s actions in this 
respect, may be termed the art of discharging one s duty 
to one’s self; and the quality which a man manifests by the 
discharge of this branch of duty (if duty it is to be called) is 
that of prudence. In as far as his happiness, and that of any other 
person or penons whose interests are considered, depends 
upon such parts of his behaviour as may affect the interests of 
those about him, it may be said to depend upon his duty to 
others; or, to use a phrase now somewhat antiquated, his duty 
to his neighbour. Ethics then, in as far as it is the art of direaing 
a man’s actions in this respect, may be termed the art of 
discharging one’s duty to one’s neighbour. Now the happi¬ 
ness of one’s neighbour may be consulted in two ways: i. In 
a negative way, by forbearing to diminish it. 2 . In a positive 
way, by studying to increase it. A man’s duty to his neighbour 
is accordingly partly negative and partly positive: to discharge 
the negative branch of it, is probity: to discharge the positive 
branch, beneficence. 

7. It may here be asked. How it is that upon the principle and 
of private ethics, legislation and rehgion out of the question, 

a man’s happiness depends upon such parts of his condua as Lil 
afiect, immediately at least, the happiness of no one but him- 
self: this is as much as to ask. What motives (independent of 
such as legislation and religion may chance to furnish) can one 
man have to consult the happiness of another? by what 
motives, or, which comes to the same thing, by what obhga- 
tions, can he be bound to obey the dictates of probity and bene~ 
fcence? In answer to this, it cannot but be admitted, that the 
only interests which a man at all times and upon all occasions 
is sure to find adequate motives for consulting, are his own. 
Notwithstanding this, there are no occasions in which a man 
has not some motives for consulting the happiness of other 
men. In the first place, he has, on all occasions, the purely 
social motive of sympathy or benevolence: in the next place. 
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he has, on most occasions, the semi-social motives of love of 
amity and love of reputation. The motive of sympathy will 
act upon him with more or less effect, according to the ^ 
of his sensibUity:^ the two other motives, according to a 
variety of circumstances, principally according to the strength 
of his intellectual powers, the firmness and steadiness of his 
mind, the quantum of his moral sensibihty, and the characten 
of the people he has to deal with. 

Every act which 8. Now private ethics has happiness for its end: and legisla- 

/>fT* o/^Mcsis other. Private ethics concerns every member, 

not of legisla- that is, the happiness and the actions of every member, of any 
hon. community that can be proposed; and legislation can concern 

no more. Thus far, then, private ethics and the art of leeisla- 
tion go hand in hand. The end they have, or ought to have, 
in view, is of the same luture. The persons whose happiness 
they ought to have in view, as also the persons whose conduct 
they ought to be occupied in directing, arc precisely the 
same. The very acts they ought to be conversant about, 
are even in a great measure the same. Where then lies the 
difference? In that the acts which they ought to be conversant 
about, though in a great measure, are not perfectly and through¬ 
out the same. There is no case in which a private man o ught 
not to direct his own conduct to the production of his own 
happiness, and of that of his fellow-creatures: but there arc 
cases in which the legislator ought not (in a direct way at 
least, and by means of punishment appUed immediately 
to particular imividual acts) to attempt to direct the conduct 
of the several other members of the community. Every act 
which promises to be beneficial upon the whole to die com¬ 
munity (himself included) each individual ought to perform 
of himself: but it is not every such act that the legislator ought 
to compel him to perform. Every act which promises to be 
pernicious upon the whole to the co mmunit y ^umself 
included) each individual ought to abstain from of himself: 
but it is not every such act that the legislator ought to compel 
him to abstain from. 

The limiu be- 9. Where then is the line to be drawn?—We shall not have 

tween the pro- £qj. -phe business is to give an idea of the cases 

eMcs and legis- in which ethics ot^ht, and in which legislation ought not 

lotion, marked i chap. vL [Sensibility], 3. 
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(in a direct manner at least) to interfere. If legislation inter¬ 
feres in a direct manner, it must be by punishment.^ Now the 
cases in which punishment, meaning the punishment of the 
pohdcal sanction, ought not to be inflicted, have been already 
stated.* If then there be any of these cases in which, although 
legislation ought not, private ethics does or ought to interfere, 
these cases will serve to point out the limits bet\veen the two 
arts or branches of science. These cases, it may be remem¬ 
bered, are of four sorts: i. Where punishment would be 
groundless. 2 . Where it would be inefficacious. 5 . Where it 
would be unprofitable. 4 . Where it would be needless. 
Let us look over all these cases, and see w hether in any of them 
there is room for the interference of private ethics, at the same 
time that there is none for the direct interference of legislation. 

10. I. First then, as to the cases where punishment would be 
groundless. In these cases it is evident, that the restrictive 
interference of ethics would be groundless too. It is because, 
upon the whole, there is no evil in the act, that legislation 
ought not to endeavour to prevent it. No more, for the same 
reason, ought private ethics. 

11. 2 . As to the cases in which punishment would be in~ 
efficacious These, we may observe, may be divided into two 
sets or classes. The first do not depend at all upon the nature 
of the aa: they turn only upon a defect in the ti ming of the 
punishment. The punishment in question is no more than 
what, for any thing that appears, ought to have been apphed 
to the act in question. It ought, however, to have been 
apphed at a different time; viz., not till after it had been 
properly denounced. These are the cases of an ex-post-facto 
law; of a judicial sentence beyond the law; and of a law not 
sufficiently promulgated. The acts here in question then 
might, for anything that appears, come properly under 
the department even of coercive legislation: of course do they 
under that of private ethics. As to the other set of cases, in 
which punishment would be inefficacious; neither do these 
depend upon the nature of the act, that is, of the sort of act: 


^ I say nothing in this place of reward: because it is only in a few 
ordinary cases that it can be applied, and because even where it is ap_ 

It may be doubted perhaps whether the application of it can, properly speii^s 
be termed an act of legislation. See infra, § 3 r r / r & 

* Chap. xiiL [Cases immeetl. 
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they turn only upon some extraneous circumstances, with which 
an act of any sort may chance to be accompanied. These, 
however, are of such a nature as not only to exclude the 
application of legal punishment, but in general to leave little 
room for the influence of private ethics. These are the cases 
where the will could not be deterred from any act, even by 
the extraordinary force of artificial punishment: as in the 
cases of extreme infrncy, insanity, and perfect intoxication: 
of course, therefore, it could not by sUch slender and pre¬ 
carious force as could be applied by private ethics. The case 
is in this respect the same, under the circumstances of uninten- 
tionality with respect to the event of the action, unconscious¬ 
ness with regard to the circumstances, and mis-supposal with 
regard to the existence of circumstances which have not 
existed; as also where the force, even of extraordinary 
punishment, is rendered inoperative by the superior force 
of a physical danger or threatened mischief It is evident, 
that in these cases, if the thunders of the law prove impotent, 
the whispers of simple morality can have but litde influence. 

12. 3. As to the cases where punishment would be unprojit- 
ahle. These are the cases which constitute the great field for 
the exclusive interference of private ethics. When a punish¬ 
ment is unprofitable, or in other words too expensive, it is 
because the evil of the punishment exceeds that of the offence. 
Now the evil of the punishment, we may remember,^ is 
distinguishable into four branches: i. The evil of coercion, 
including constraint or restraint, according as the act com¬ 
manded is of the positive kind or the negative. 2. The evil of 
apprehension. 3. The evil of sufferance. 4. The derivative 
evus resulting to persons connection with those by whom the 
diree above-mentioned original evils are sustaiued. Now 
with respect to those original evils, the persons who lie 
exposed to them may be two very different sets of persons. 
In the first place, persons who may have actually committed, 
or been prompted to commit, the acts really meant to be 
prohibited. In the next place, persons who may have per¬ 
formed, or been prompted to perform, such other acts as 
they fear may be in danger of being involved in the punish¬ 
ment designed only for the former. But of these two sets of 

^ See Chap. xiii. [Cases unmeet], § iv. 
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i, is the former only that are pernicious: “ 
the former only that it can be the busmess of private etocs 
m endeavour to prevent. The latter being by the supposmon 
not mischievous, to prevent them is what it can no more be 
the business of ethics to endeavour at, than of legislation. 

It remains to show how it may happen, that there should 
be acts really pernicious, which, although they may very 
properly come under the censure of private ethics, may yet 

be no fit objects of die legislator to control. 

13. Punishment then, as applied to delinquency, may 
unprofitable in both or either of two ways: i. By the expeme ^ 
it would amount to, even supposing the application of it to be con fined u 
confined altogether to delinquency: 2 . By the danger there 

may be of its involving the innocent in the fate designed omy 
for the guilty. First tben, with regard to the cases in 
the expense of die punishment as apphed to the guilty, wo ^ 
outweigh the profit to be made by it. These cases, it is 
evident, depend upon a certain proportion between the ev 
of the punishment and the evil of the offence. Now were the 
offence of such a nature, that a punishment which, m pomt ot 
magnitude, should but just exceed the profit of it, would be 
sufficient to prevent it, it might be rather difficult perhaps to 
fin d an instance in which such punishment would clearly 
appear to be unprofitable. But the fact is, there are many 
cases in which a punishment, in order to have any chance of 
being efficacious, must, in point of magnitude, be raised a 
great deal above that level. Thus it is, wherever the danger of 
detection is, or, what comes to the same thing, is likely to 
appear to be, so small, as to make the punishment appear in a 
high degree uncertain. In this case it is necessary, as has been 
shown,^ if pu nishm ent be at all applied, to raise it in point of 
magnitude as much as it falls short in point of certainty. It 
is evident, however, that all this can be but guess-work: and 
that the effect of such a proportion will be rendered precarious, 
by a variety of circumstances: by the want of sufficient 
promulgation on the part of the law:^ by the particular cir¬ 
cumstances of the temptationand by the circumstances 


* Chap. xiv. [Proportion], 17, Rule 7. 

* Chap. xiii. [Cases unmeet], § iii. Append tit. [Promulgation], 
. * Chap. xi. [Disposition], 35, &c. 

2d 



418 


PRINCIPLES OF MORALS AND LEGISLATION 

influencing the sensibility of the several individuals who are 
exposed to it.^ Let the seducing motives be strong, the oflence 
then will at any rate be ftequently committed. Now and 
then indeed, owing to a coincidence of circumstances more or 
less extraordinary, it will be detected, and by that n 
punished. But for the purpose of example, which is 
principal one, an act of punishment, considered in itself, is 
of no use: what use it can be of, depends altogether upon the 
expectation it raises of similar punishment, in future cases of 
similar delinquency. But this future punishment, it is evident, 
must always depend upon detection. If then the want of 
detection is such as must in general (especially to eyes flisci- 
nated by the force of the seducing motives) appear too im¬ 
probable to be reckoned upon, the punishment, though it 
should be inflicted, may come to be of no use. Here then 
wiU be two opposite e'\nls running on at the same time, yet 
neither of them reducing the quantum of the other: the evil 
of the disease and the evil of the painful and inefficacious 
remedy. It seems to be partly owing to some such considera¬ 
tions, that fornication, for example, or the illicit commerce 
between the sexes, has commonly either gone altogether 
unpunished, or been punished in a degree inferior to that in 
which, on other accounts, legislators might have been disposed 
to punish it. 

14. Secondly, with regard to the cases in which pohtical 
punishment, as apphed to delinquency, may be unprofltable, 
in virtue of the danger there may be of its involving the 
innocent in the fate designed only for the guilty. Whence 
should this danger then arise? From the difficulty there may 
be of fixing the idea of the guilty action: that is, of subjectii^ 
it to such a deflnition as shall be dear and precise ^ough to 
guard eflectually against misapplication. This difficulty may 
arise from either of two sources: the one permanent, to wit, 
the nature of the actions themselves: the other occasional, 1 
mean the quahties of the men who may have to deal with 
those actions in the way of government. In as for as it arises 
from the latter of these sources, it may depend partly upon 
the use which the legislatof may be able to make of lai^uage, 
partly upon the use which, according to the apprdiamon of 

Chap. vL [Sensibility]. 
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the legislator, judge may be disposed to make of it. As far as 
legislation is concerned, it will depend upon the degree of 
perfection to which the arts of language may have been 
carried, in the first place, in the nation in general; in the 
next place, by the legislator in particular. It is to a sense of this 
difficulty, as it should seem, that we may attribute the caution 
with which most legislators have abstained from subjecting 
to censure, on the part of the law> such actions as come under 
the notion of rudeness, for example, or treachery, or ingrati¬ 
tude. The attempt to bring acts of so vague and questionable 
a nature under the control of law, will argue cither a very 
immature age, in which the difficulties which give birth to 
that danger are not descried; or a very enlightened age, in 
which they are overcome.^ 

15. For the sake of obtaining the clearer idea of the limits Lrifn/u/iwi how 
between the art of legislation and private ethics, it may now^f^ necessary Jot 

be time to call to mind the distinctions above established with ‘c/iiwdictlus "‘ 
regard to ethics in general. The degree in which private 
ethics stands in need of the assistance of legislation, is different 
in the three branches of duty above distinguished. Of die 
rules of moral duty, those which seem to stand least in need 
of the assistance of legislation are the rules of prudence. It 
can only be through some defect on the part of the under¬ 
standing, if a man be ever deficient in point of duty to him¬ 
self. If he does wrong, there is nothing else that it can be 
owing to but either some inadvertence^ or some mis-supposat^ 
with regard to the circumstances on which his happiness 
depends. It is a standing topic of complaint, that a man 
knows too httle of himself. Be it so: but is it so certain that 
the legislator must know more®? It is plain, that of individuals 


I 


' In certain countries, in which the voice of the people ha 5 a more especial 
control over the hand of the legislator, nothing can exceed the dread which 
they arc under of seeing any cffeaual provision made against the offences 
which come under the head of defamation, particularly that branch of it wliich 
may be styled the politicaL This dread seems to depend partly upon the appre- 
heraon they may think it prudent to entertain of a defea in point of ability 
or mte^ity on the part of the legislator, partly upon a similar apprehension 
of a defea in pomt of integrity on the part of the judge. 

* Sec Chap. ix. [Consciousness]. 

* Chap. xvi. [Division], 52. 

On occasions like this the legislator should never lose sight of the well- 
toown story of the oculist and the sot. A countryman who had hurt his eya 
by drmking, went to a celebrated oculist for advice. He found him at table 

2d* 
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the legislator can know nothing: concerning those points of 
conduct which depend upon the particular circumstances of 
each individual, it is plain, therefore, that he can determine 
nothing to advantage. It is only with respect to those broad 
lines of conduct in which all persons, or very large and per- 
man ent descriptions of persons, may be in a way to engage, 
that he can have any pretence for interfering; and even here 
the propriety of his interference wiU, in most instances, lie 
very open to dispute. At any rate, he mmt never expect to 
produce a perfect compliance by the mere force of the 
sanction of which he is hims elf the author. All he can hope to 
do, is to increase the efficacy of private ethics, by giving 
strength and direction to the influence of the moral sanction. 
With what chance of success, for example, would a legislator 
go about to extirpate drunkenness and fornication by dint of 
legal punishment? Not all the tortures which ingenuity could 
invent would compass it: and, before he had made any pro¬ 
gress worth regardmg, such a mass of evil would be produced 
by the punishment, as woffid exceed, a thousand-fold, die 
utmost possible mischief of die ofience. The great difficulty 
would be in the procuring evidaice; an object which could 
not be attempted, with any probability of success, without 
spreading dismay through every family,^ tearing the bonds of 
■sympA rby 3 sunder,^ and root in g out the influence of all the 
social motives. All that he can do then, agaimt offences of 
this nature, with any prospect of advantage, in the way of 
direct legislation, i» to subject them, in cases of notoriety, to 
slight censure, so as thereby to cover them with a slight 

shade of artificial disrepute. 

16. It may be observed, that with reg^d to this branch ot 
duty legislators have, in general, been disposed to ca^ their 
interference full as far as is expedient. The great difficul^ 
here is, to persuade them to conme themselves within bounds. 
A thousand litde passions and prejudices have led thern to 
narrow the liberty of the subject in this line, in cases in which 

, o.la« of wine before him. ‘You must leave off drinking,’ ^d the 

oculist. ‘How so?’ says the coun^^ Sh^d 

own eves are none of the best.’— “That s very true, friend, r^hed the oculist. 

•but you are to know. I love my bottle be^ than my eyes. 

- ^ ^ _ 1 _evil of 2. Dll fiisnmciit. CJiiftp* 
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the punishment is either attended with no profit at all, or with 
none that will make up for the expense. 

17. The mischief or this sort of interference is more par¬ 
ticularly conspicuous in the article of religion. The reasoning, 
in this case, is of the following stamp. There are certain 
errors, in matters of behef, to which all mankind are prone: 
and for these errors in judgment, it is the determination 
of a Being of infinite benevolence, to punish them with an 
infinity of torments. But from these errors the legislator 
liimself is necessarily free: for the men, who happen to be at 
hand for him to consult with, being men perfectly enlightened, 
unfettered, and unbiassed, have such advantages over all the 
rest of the world, that when they sit down to enquire out the 
truth relative to points so plain and so familiar as those in 
question, they cannot fail to find it. This being die case, 
when the sovereign sees his people ready to plunge headlong 
into an abyss of fire, shall he not stretch out a hand to save 
them? Such, for example, seems to have been the train of 
reasoning, and such the motives, which led Lewis the XIVth 
into those coercive measures which he took for the conversion 
of heretics and the confirmation of true behevers. The 
ground-work, pure sympathy and loving-kindness: the 
super-structure, all the miseries which the most determined 

malevolence could have devised.^ But of this more fully in 
another place.^ 

18. The rules of probity are those, which in point of ex¬ 
pediency stand most in need of assistance on the part of the 

^ ^ I do not mean but that other motives of a less social nature might have 
introduced themselves, and probably, in point of fact, did introduce them-* 
selves, in the progress of the enterprise. But in point of possibility, the motive 
above mentioned, when accompanied with such a thread of reasoning, is 
sufficient, without any other, to account for all the effects above alluded to. If 
any others interfere, their interference, how natural soever, may be looked 
upon as an accidental and inessential circumstance, not necessary to the pro¬ 
duction of the effect. Sympathy, a concern for the danger they appear to be 

8*vcs birth to the wish of freeing them from it; that wish shows 
it«lf in the shape of a command; this command produces disobedience: 
d^bedience on the one part produces disappointment on the other: the paiii 
^disappointment produces ill-will towards those who are the authors of it. 
u ^ affections will often make this progress in less time than it would take to 
descriM it. The sentiment of wounded pride, and other modifications of the 
love of reputation and the love of power, add fuel to the flame. A Und of 
revenge exasperates the severities oT coercive policy. 

* Sec B, I. tit. [Self-regarding offences.] 
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legislator, and in which, in point of fact, his interference has 
been most extensive. There are few cases in which it would be 
expedient to punish a man for hurting himself: but there are 
few cases, if any, in which it would not be expedient to 
punish a man for injuring his neighbour. With regard to. 
that branch of probity which is opposed to offences gainst 
property, private ethics depends-in a manner for its very 
existence upon legislation. Legislation must first determine 
what thing s are to be regarded as each man’s property, 
before the general rules of ethics, on this head, can have any 
particular application. The case is the same with regard to 
offences against the state. Without legislation there would 
be no such thing as a state: no particular persons invested 
with powers to be exercised for the benefit of the test. It is 
plain, therefore, that in this branch the interference of the 
legislator cannot any where be dispensed with. We must first 
know what are the dictates of legislation, before we can know 

what are the dictates of private ethics.^ 

; 19 . As to the rules of beneficence, these, as fiff as concerns 

matters of detail, must necessarily be abandoned in great 
measure to the jurisdiction of private ethics. In many cases 
the beneficial quality of the act depends essentially upon the 
disposition of the agent; ^t is, upon the motives by which 
he appears to have been prompted to perform it: upon their 
belonging to the head of sympathy, love of amity, or love of 
reputation; and not to any head of self-regarding motives, 
brought into play by the force of political constraint: in a 
word, upon their being such as denominate his conduct 
and voluntary, according to one of the many senses given to 
those ambiguous expressions.* The limits of the law on this 

1 But suppose the dictates of legislation nre not what they ought to^: wto 
are then, ot (what in this case comes to the same thing) what ot^ht to be, 
the £Stes of private ethics? Do they coincide with the dicutes of legislab^ 
or do they oppose them, or do they remam neuttt? a ve^ 

be seen in A Fragment on Govenunent, p. 150, Lond. edit. 1776—and p. 1 . 

w may believe M. Voltaire,* there was a time when the FrenA 1^ 
who though/themselves neglected by *cir husbands, used ^ 

Ore embesoignies: the technical word which, he says, was appiopna 

* Quest, sur I’Encydop. tom. 7. art. Impuissance. 
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seem, however, to be capable of being extended a good 
deal farther than they seem ever to have been extended hither¬ 
to. In particular, in cases where die person is in danger, why 
should it not be made the duty of every man to save another 
from mischief, when it can be done without prejudicing 

as well as to abstain from bringing it on him? This 
ac co rdin g ly is the idea pursued in the body of the work.^ 

20. To conclude this section, let us recapitulate and bring Diffnerut he 
to a point the difference between private ethics, considered 

(* j I 

* • L 1 . J 1 1 I 1 ^ethus and the 

as an art or saence, on the one hand, and that branch of oj UgiiUii 
jurisprudence which contains the art of science of legislation, reeapitulaud. 
on the other. Private ethics teaches how each man may dispose 
himself to pursue the course most conducive to his own 
happiness, by means of such motives as offer of themselves; 
the art of legislation (which may be considered as one branch 
of the science of jurisprudence) teaches how a multitude of 
men, composing a community, may be disposed to pursue 
that course which upon the whole is the most conducive to 
the happiness of the whole community, by means of motives 
to be applied by the legblator. 

We come now to exhibit the limits between penal and 
dvil jurisprudence. For this purpose it may be of use to give 
a distinct though summary view of the principal branches 
into which jurisprudence, considered in its utmost extent, is 
wont to be divided. 


§ 2 . Jurisprudence, its branches 


21. Jurimnidence is a freridous entity: nor can any meaning 
be found for the word, but by placing it in company with 
some word that shall be signifreative of a real entity. To know 
what is meant by jurisprudence, we must know, for example, 
what b meant by a book of jurisprudence. A book of juris- 


Jurifprudffufj 
cxpositorY — 
ansoriai. 


purpose. This sort of law-proccedings seems not very well calculated to 
mwer the design: accordin^y we hear nothing of tlicin now-a-days. The 
French ladies of the present age seem to be under no such difiicultics, 

\ A woman’s head-dress catches fire; water is at hand: a man, instead of 
assisdng to quench the fire, looks on, and laughs at it. A drunken man, falling 
wth his face downwards into a puddle, is in danger of suffocation: lifting his 
head a li^c on one side would save him: another man secs this and lets him lie. 
A quantity of gunpowder lies scattered about a room: a man is going into it 
flighted cancUe* anothcfi kiio^ving lets him go in without waniing^ 
who IS there that in any of these cases would think punishment misapplied? 
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prudence can have but one or the other of two objects: i. To 
ascertain what the laiv^ is: 2 . to ascertain what it ought to be. 
In die former case it may be styled a book of expository juris¬ 
prudence; in the latter, a book of censorial jurisprudence: or, 
in odier words, a book on the art of legislation. 

22. A book of expository jurisprudence, is either authorita^ 
five or unauthoritative . It is styl^ authoritative, whai it is 
composed by him who, by representing the state of the law 
to be so and so, causeth it so to be; that is, of die legislator him¬ 
self: unauthoritative, when it is the work of any other person 
at large. 

23. Now law, or the laiv, takai indefinitely, is an abstract 

and collective term; which, when it means any t h i n g, can 
mean neither more nor less than the sum total of a number of 
individual laws taken together.* It fijllows, that of whatever 
other modifications the subject of a book of jurisprudence is 
susceptible, they must all of them be taken from some 
circumstance or other of which such individual laws, or the 
assemblages into which they may be sorted, are susceptible. 
The circumstances that have given rise to the principal 
branches of jurisprudence we are wont to hear ofi seem to be 
as follows: i. The extent of the laws in question in point of 
domimon. 2 . The political quality of the persons whose coin 
duct they undertake to regulate. 3 • their being in 

£orce. 4 .. The manner in which they are expressed. 5 . The 

which they have with the article of punishment. 

24. In the first place, in point of extent, what is d^veted 
concerning the laws in question, may have reference cither to 

1 Tlie word law itself, whidi stands so mudi in need of a definitioii, 
wait for it awhile (sec § 3): for there is no doing every at (toOL Injte 
time every reader will understand it aocordmg to the notion he has Deen 

accustomed to annex to it. , _ fer 

distinguishing the abstraa and the concrete senses of 
words are so wide asunder as not even to have any 
- Ladn, for example, there is lex for the ^*^*Sd2* 

and redu. The English is at present destitute of this advan- 


m 

in 



he Anglo-Saxon, besides lage, and severd ^er 

W^rivLITong ago lorthis iense. the modem English no longer possesses 
this advantage. 
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the laws of such or such a natioa or nations in particular, or, to 
the laws of all nations whatsoever: in the first case, the book 
may be said to relate to local, in the other, to universal, jurispru¬ 
dence. 

Now of the infinite variety of nations there are upon the 
earth, there are no two which agree exactly in their laws: 
certainly not in the whole: perhaps not even in any single 
article: and let them agree to-day, they would disagree to¬ 
morrow. This is evident enough with regard to the substance 
of the laws: and it would be still more extraordinary if they 
agreed in point o£form; that is, if they were conceived in 
precisely the same strings of words. What is more, as the 
languages of nations are commonly different, as well as their 
laws, it is seldom that, strictly speaking, they have so much 
as a single word in common. However, among the words that 
are appropriated to the subject of law, there are some that in 
all languages are pretty exactly correspondent to one another: 
which comes to the same thing nearly as if they were the 
same. Of this stamp, for example, are those which correspond 
to the words power, right, obligation, liberty, and many others. 

It follows, that if there are any books which can, properly 
speaking, be styled books of universal jurisprudence, they 
must be looked for within very narrow limits. Among such 
as are expository, there ran be none that are authoritative: 
nor even, as far as the substance of the laws is concerned, any 
that are unauthoritative. To be susceptible of an universal 
appHcation, all that a book of the expository kind can have to 
treat of, is the import of words: to be, strictly speaking, 
universal, it must confine itself to terminology. Accordingly 
die definitions which there has been occasion here and there to 
intersperse in the course of the present work, and particularly 
the definition hereafter given of the word law, may be con¬ 
sidered as matter belonging to the head of universal juris¬ 
prudence. Thus far in strictness of speech: though in point of 
usage, where a man, in laying down what he apprehends to 
be the law, extends his view to a few of the nations with 
which his own is most connected, it is common enough to 
consider what he writes as relating to universal jurisprudence. 

It is in the censorial line that there is the greatest room for 
disquisitions that apply to the circumstances of all nations 
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alike: and in this line what regards die substance of die laws 
in quesdon is as suscepdhle of an universal applicadon, as 
what regards the words. That the laws of all nadons, or even 
of any two nadons, should coincide in all points, would be as 
inehgible as it is impossible: some leading points, however, 
there seem to be, in respect of which the laws of all civilized 
nadons might, without inconvenience, be the same. To mark 
out some of these points will, as &r as it goes, be the business 
of the body of this work. 

2 o. In the second place, with regard to the political quality of 
the persons whose conduct is the object of the law. These 
may, on any given occasion, be considered either as members 
of Ae same state, or as members of different states: in the first 
case, the law may be referred to the head of internal, in the 
second case, to that of intemational^ jurisprudence. 

Now as to any transacdons which may take place between 
individuals who are subjects of different states, these are 
regulated by the internal laws, and decided upon by the 
internal tribunals, of the one or the other of those states: the 
case is the same where the sovereign of the one has any 
immediate transacdons with a private member of the other: 
the sovereign reducing hims elf, pro re nata, to the condititm 
of a private person, as often as he submits his cause to either 
tribunal; whether by claiming a benefit, or defending himself 
ag aintf a burthen. There remain then the mutual transacdons 
between sovereigns, as such, for die subject of that branch of 
jurisprudence which may be properly and exclusively termed 
international.^ 

I word intenuxiiofui], it must be adcnowledgcti, is a new one, 
it is hoped, suffidendy analogous and intelligible. It is calculated to e^ness, 
in a more agnificant way, the branch of bw which goes rammonly undv 
the name of the Utw of naiionsi an appeHaQon so undi a r acteiisoc, that, weie it 
not for the force of custom, it would^ radrer to refer to in^ juris^ 
<icncc. Tlie chancellor D*Acuesscju lias alrcsciy madCi I i simil a r icmark. 

he says that what is commonly called droit des gens, ought rather to be termed 

droit entre les gens.^ ... „ - 

* In the times of James I. of England and Phihp IH. of Spain, certain ino^ 

rbanf s at London happened to have a claim upon Philip, which his amtassmor 
Gondemar did not think fit to satisfy. They applied for coi^ to 
who ads-ised them to sue the Spanish monar^ in the court of s Bemai, 
and prosecute him to an oudawry. They did so: and the sheom of Lenora 
were accordingly commanded, in die usual form, to take die body of the 

* CEuvres, Tom. iL p. 337, edit* 1773, 12iiio« 
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"With what degree of propriety rules for the conduct of 
persons of this description can come under the appellation of 
laws, is a question that must rest till the nature of the thing 
called a law <ha11 have been more particularly unfolded. 

It is evident enough, that international jurisprudence may, 
as well as internal, be censorial as well as expository, un- 
audioritative as well as authoritative. 

26. Internal jurisprudence, again, may either concern all the imemai juns- 

members of a sute indiscriminately, or such of them only j 

as are connected in the way of residence, or otherwise, with ^ provificial^ locdl 
particular district. Jurisprudence is accordingly sometimes 
distinguished into national and provincial. But as the epithet 
provincial is hardly applicable to districts so small as many of 

diose which have laws of their own are wont to be, such as 
towns, parishes, and manors j the term local (where universal 
jurisprudence is plainly out of the question) or the term 
particular, though this latter is not very characteristic, might 

either of them be more commodious.^ 

27. Thirdly, with respect to time. In a work of the exposi- Jurisprudence, 

tory kind, the laws that are in question may either be such‘’'“^“^''“ '‘''"^ 
as are sdll in force at the time when the book is writing, or 
such as have ceased to be in force. In the latter case the 
subject of it might be termed ancient; in the former, present or 
/iVifW jurisprudence: that is, if the substantive jurisprudence, and 
no omer, must at any rate be employed, and that with an 
raithet in both cases. But the truth is, that a book of the 
former kind is rather a book of history than a book of juris- 


defendant Philip, wherever it was to be found within their bailiwick. As to 
die sherifis, Ph^p, we may believe, was in no great fear of them: but what 
answered the same purpose, he happened on his part to hive demands upon 
some other mcrchanB. whom, so long as the outlawry remained in force, 
there was no proceeding against. Gondemar paid the money ^ This was in¬ 
ternal jurisprudence: if the dispute had been bct\^T^ct Philip and James himself, 
it would have been intemadonaL 

As to the word international from this work, or the first of the works edited 
in Frendi by Mr. Dumont, it has taken root in the language. Witness resiews 
and newspapers. 

^ The term municipal seemed to answxr the purpose very well, dll it was 
taken by an English author of the fim eminence to signify internal bw in 
general, in contradisdnedon to intcmadonal law, and the imaginary law of 
nature. It might still be used in this sense, indthout scruple, in any other 
language. 


* Selden*s Table-Talk. tiL Law. 
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prudence; and, if tie word jurisprudetue be expresave of die 
subject, it is only with some such words as history or antiquities 
prefixed. And as the laws which arc any where in question 

thing appears to the contrary, to be those 

L epithet as that of present or Imru 

commonly appears. 

Where a book is so circumstanced, that the laws which 
form the subject of it, though in force at the time of its being 
written, are in force no loiter, that book is neidier a book of 
liv ing jurisprudence, nor a book on the history of jurispru¬ 
dence: it is no longer the former, and it never was the latter. 
It is evident that, owing to the changes which &om time to 
time must take place, in a greater or less degree, in every body 
of laws, every book of jurisprudence, which is of an exposi¬ 
tory nature, must in the course of a few years, come to partake 
more or less of this condition. 

The most common and most useful object of a history of 
jurisprudence, is to exhibit the circumstances that have 
attended the establishment of lavre actually in force. But the 
exposition of the dead laws which have been superseded, is 
inseparably interwoven with that of the living ones whidi 
have superseded them. The great use of both these brandies 
of science f is to furnish examples for the art of legi^tioiL^ 

28. Founhly, in point of expression, the laws in question 
may subsist either in the form of statute or in that of customary 

law. 

As to the difference between these two branches (which 
respects only the article of form or expression) it cannot 
properly be made appear till some progress has been made in 

the defini tion of a law. 

1 Of what stamp are the works of Grotius, Puffendorf, and Biidai]ia<^? 
political or ethical, historical or juri d i c a l, expository or censocial? 
—Sometimes one thing, sometimes anodier: diey seem hardly to luwe 
settled the matter with themselves. A defect this to vidiich all boob most 
almost unavoidably be liable, which take for *eir die pr«en^ 

of nature', an obscure phantom, which, in the imagin ation of those who go 
in chase of it, points sometimes to manners, sometimes to laws', somenmes to 
what law is, sometimes to what it ought to be.» Mon^meu s^ out ™ 

censorial plan! but loi^ before the conclusion, as if he h^ fo)^t to fii« 

1 . 0 c m, he throws off the censor, and puts on the antiquanan. The 
Bec^a’s book, the first of any account that is uniformly censonaL concliida 

as it sets out, with penal jurisprudence. 

a See Chap. ii. [Principles Adverse], 14. 
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29. Lastly, The most intricate distinction of all, and t\iztj[‘r!:pr>tdatte, 
whii comes most frequently on the carpet, is that which “ 

made betssxen the civil branch of jurisprudence and the penal, 
which letter is wont, in certain circumstances, to receive the 

name of crmnW. 

What b a penal code of laws? What a civil code? Of what 

nature are their contents? Is it that there are two sorts of laws, 

the one penal the other civil, so that the laws in a penal code tht dvil branch 

are all penal laws, while the laws in a civil code are all civil 

laws? Or is it, that in every law there is some matter which is 

of a penal nature, and which therefore belongs to the penal 

code; and at the same time other matter which is of a civil 

nature, and which therefore belongs to the civil code? Or is 

it, that some laws belong to one code or the other exclusively, 

while others are divided between the two? To answer these 

questions in any manner that shall be tolerably satisfaaorv', it 

will be necessary to ascertain what a law is; meaning one entire 

but single law: and what are the parts into which a law, as 

such, is capable of being distinguished: or, in other words, to 

ascertain what the properties are that are to be found in every 

object which can with propriety receive the appellation of a 

law. This then will be the business of the third and fourth 

sections: what concerns the import of the word criminal, as 

applied to law, will be discussed separately in the fifth.^ 

I Here ends the origmal work, in the state into which it was brought in /. 
November, 1780. What follows is now added in Januaiv', 1789. Occasion and 

The third, fourth, and fifth sections intended, as e.xpresscd in the text, to purpose of ihi 
have been added to this chapter, s^^ll not here, nor now be given; heause concluding non 
to give them in a mann er tolerably complete and satisfaaory, might require 
a considerable volume. This volume will form a work of itself, closing the 

series of works mentioned in the prelace. 

What follows here may serve to give a slight indmadon of the nature of 
the task, which such a work will have to achieve: it will at the same dmc 
fiiinish, not any thing like a sadsfaaory answer to the quesdons mendoned 
in the text, but a slight and general indicadon of the course to be taken for 
giving them such an answer. 

What is a law? What the parts of a law? The subject of these quesdons, II. 
it is to be observed, is the logical, the ideal, the intellectual whole, not the By a law here 
physical one: the law, and not the statute. An enquiry, directed to the latter is not meant a 
sort of object, could neither admit of difficult)' nor afford instrucdon. In statute. 
this sense whatever is given for law by the person or persons recognized as 
possessmg the power of making laws, is law. The Metamorphoses of Ovid, 
if thus given, would be law. So much as was embraced by one and the same 
act of authendcadoD, so much as received the touch of the sceptre at one 
stroke, is one law: a whole hw, and nothing more. A statute of George II. 
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made to substitute an or instead of an and in a former statute is a comoletc 
law: a statute coni^ng an entire body of laws, perfect in all its parts, would 
not be more so. By the word law then, as often as it occurs in the succeeding 
pages IS me^t that ideal object, of which the part, the whole, or the muldole 

or an assemblage of parts, wholes, and multiples mixed together is exhibited 
by a statute; not the statute which exhibits them, - 

complete, is either of a coercive or an tincoercii't nature 

A coerciv^e law is a command. 

An imcoercive, or rather a dircoercivc, law is the revocation^ in whole or in 
part, of a coercive law. 

;^at has termed a declaratory law, so far as it stands distinguished from 
either a coerciw or a discoercive law, is not properly speaking a law. It is 
not the expression of an act of the will exercised at the time: it is a mere 
not^cation of the existence of a law, either of the coercive or the discoercive 
kind, as already subsisting: of the existence of some document expressive of 
some act of the will, exercised, not at the time, but at some former period. 
If It does any thing more than give information of this fact, viz. of the prior 
existence of a law of either the coercive or the discoercive kind, it ceases pro 

tofito to be what is meant by a declaratory law, and assuming either the coercive 
or the discoercive quality, 

E's ery coercive law creates an offence, that is, converts an act of some sort, 

or o^cr into an offence. It is only by so doing that it can impose obligation^ 
that it can produce coercion, 

A law co nfinin g itself to the creation of an offence, and a law commanding 
a punishment to be ad minis tered in case of the commission of such an offence, 
are rw'o distinct laws; not parts (as they seem to have been generally accoxmted 
hitherto) of one and the same law. The acts they command are altogether 
different; the persons they are addressed to are altogether different. Instance, 

Let no nimi steal; and. Let the judge cause whoever is convicted of stealing to be 
hanged. 

They might be styled; the former, a simply imperative law; the other a 
punitory: but the pumtory, if it commands the punishment to be inflicted, and 
does not merely permit it, is as truly imperative as the other: only it is punitory 
besides, which the other is not. 

A law of the discoercive kind, considered in itself, can have no punitory 
law belonging to it: to receive the assistance and support of a punitory law, 
it must first receive that of a simply imperative or coercive law, and it is to 
this latter that the punitory law wtII attach itself, and not to the discoercive 
one. Example; discoercive law. The sheriff has power to hang all such as the 
judge, proceeding in due course of law, shall order him to bang. Example of a coercive 
law, made in support of the above discoercive one. Let tio man hinder the sheriff 
from hanging such as the Judge, proceeding in due course of law, shall order him to 
hang: Example of a punitorv" law, made in support of the above coercive 
one. Let the judge cause to be imprisoned whosoever attempts to hinder the sheriff 
from hanging one, whom the judge, proceeding in due course of law, has ordered him 
to hang. 

But though a simply imperative law, and the punitory law attached to it, 
axe so far distinct laws, that the former contains nothing of the latter, and 
the latter, in its direct tenor, contains nothing of the former; yet by implication, 
and that a necessary one, the punitory does involve and include the import of 
the simply imperative law to which it is appended. To say to the judge, Cause 
to he hanged whoever in due form of law is convicted of stealing, is, though not a 
direct, yet as intelligible a way of intimating to men in general that they must 
not steaX as to say to them directly. Do not steal: and one sees, how much more 
likelv to be efficacious. 
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It should seem then, that, wherever a simply imperative law is to have a 
punitory one appended to it, the former might be spared altogether: in which 
case, saving the exception (which naturally should seem not likely to be a 
j&equent one) of a law capable of answering its purpose without such an 
appendage, there should be no occasion in the whole body of the law for any 
other than punitory, or in other words than penal^ laws. And this, perhaps, 
would be the case, were it not for the necessity of a large quantity of matter 
of the expository kind, of which we come now to speak. 

It will happen in the instance of many, probably of most, possibly of all 
commands endued tstith the force of a public law, that, in the expression given 
to such a command, it shall be necessary to have recourse to terms too complex 
in their significarion to exhibit the requisite ideas, without the assistance of a 
greater or less quantity of matter of an expository nature. Such terms, like the 
symbols used in algebraical notation, are rather substitutes and indexes to the 
terms capable of themselves of exhibiting the ideas in question, than the real 
and immediate representatives of those ideas. 

Take for instance the law. Thou shall t\pt steaL Such a command, were it to 
rest there, could never sufficiently answer the purpose of a law. A word of so 
vague and unexpheit a meaning can no otherwise perform this office, than by 
gi\4ng a general intimation of a variety of propositions, each requiring, to 
convey it to the apprehension, a more particular and ample assemblage of 
terms. Stealing, for example, (according to a definition not accurate enough 
for use, but sufficiendy so for the present purpose), is the taking of a thing which 
is another*s, by one who has no title so to do, and is conscious of his having none. 
Even after this exposition, supposing it a correct one, can the law be regarded 
as completely expressed? Certainly not. For what is meant by a mans having 
a TTrxE to take a tbingl To be complete, the law must have exhibited, amongst 
a multitude of other things, two catalogues: the one of events to which it has 
given the quality of conferring title in such a case; the other of the ev^ents to 
which it has given the quality of taking it away. What follows? That for a 
man to have stolen, for a man to have had no title to what he took, cither no one 
of the articles contained in the first of those lists must have happened in liis 
favour, or if there has, some one of the number of those contained in the 
second must have happened to his prejudice. 

Such then is the nature of a general law, that while the imperative part of it, 
the punctum saJiens as it may be termed, of this artificial body, shall not take up 
above two or three words, its expository appendage, without which that 

imperative part could not rightly perform its office, may occupy a considerable 
volume. 

But this may equally be the case with a private order given in a family. 
Take for instance one from a bookseller to his foreman. Remove, from this 
shop to my new one, my whole stock, according to this printed catalogue.—Remove, 
from this shop to my new one, my whole stock, is the imperative matter of this 
order; the catalogue referred to contains the expository appendage. 

The same mass of expository matter may serve in common for, may apper¬ 
tain in common to, many conunands, many masses of imperative matter. 
Thus, amongst other things, the catalogue of collative and ablative events, 
with respect to titles above spoken of (see^No. IX. of this note), will belong iii 
common to all or most of the laws constitutiv'e of the various otfcnces against 

property. Thus, in mathematical diagrams, one and the same base shall serve 
for a whole cluster of triangles. 

Such expository matter, being of a complexion so diflferent from the im- 
pCTadve it would be no wonder if the connecdon of the former sndth the latter 
should es^pe the obsen.’^ation; which, indeed, is perhaps pretty generally the 
case. And so long as any mass of legislative matter presents itself, which is 
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ap! fp be rcn^ 
cealed in and by 
expository 
matter. 


XIV. 

The conceaU 
went is favoured 
by the multitude 
of indirect forms 
in which im¬ 
perative matter 
is capable of 
being couched. 


not itself imperative or the contrary', or of which the connection with maner 
of one of those nvo descriptions is not apprehended, so long and so far the 
truth of the proposition, That every law is a command or its opposite, may remain 
unsuspected or appear questionable: so long also may the incompleteness of 
the greater part of those masses of legislative maTter. which wear the com¬ 
plexion of complete laws upon the face of them, also the method to be taken 
for rendering them really complete, remain undiscovered. 

A circumstance, that will naturaUy contribute to increase the diflBculrv of 
the discovery', is the great variety of ways in \^ hich the imperarion of a law 
may be conveyed—the great variety of forms which the imperative part of a 
law may mdiscriminately assume: some more direaly, some less directly 
expressive of the imperative quality. Thou shah not ^eal Let no man steal. 
Wlioso sieakth shall be punished so and so. If any man steal, he shall be punished 
so and so. Stealing is where a man does so and so; the punishment for stealmg is 
so and so. To judges so and so named, and so and so constituted, belong the 
cognizance of such and such effaues; viz. stealmg—md so on. These are but part 
of a multitude of forms of words, in any of which the command by which 
stealing is prohibited might equally be couched: and it is manifest to what a 
degree, in some of them, the imperative quality is clouded and concealed from 
ordinary apprehension. 


XV. 

Number and 
nature of the 
laws in a code 
how determined. 


XVl. 


After this explanation, a general proposition or tw'o, that may be laid down, 
may help to afford some little insight into the structure and contents of a 
complete body of laws.—So many different sorts of offences created, so many 
different laws of the coercive kind: so many exceptions taken out of the descrip¬ 
tions of those offences, so many law’s of the discoercive kind. 

To class offences, as hath been attempted to be done in the preceding chapter, 
is therefore to class laws: to exhibit a complete catalogue of all the offences 
created by law% including the W'holc mass of expository’ matter necessary for 
fixing and exhibiting the import of the terms contain^ in the several laws, 
by w’hicb those offences are respectively created, w’ould be to exhibit a complete 
collection of the laws in force: in a word a complete body of law’; zpannomion, 
if so it might be termed. 

From the obscurity in w’hich the limits of a law, and the distinction betwixt 


General idea of a law of the ds’il or simply imperative kind and a punitory Iaw% are naturally 
the limiu be- involved, results the obscurity' of the limits betwixt a dvil and a pmal code, 
tween a civil bensixt a dvil branch of the law’ and the penal. 

and a penal code. The question, li^at parts of the total mass of legislative matter belong to the civil 

branch, and what to the penaU supposes that diven political states, or at least 
that some one such state, are to be found, having as well a ds-il code as a penal 
code, each of them complete in its kind, and marked out by certain lunits. 
But no one such state has ever yet existed. 

To put a question to which a true answ’er can be given, wx must substitute 
to the foregoing question some such a one as that which followrs: 

Suppose tw’O masses of legislative matter to be drawn up at this time of day, 
the one under the name of a ds*il code, the other of a penal code, each meant 
to be complete in its kind—in what general w’ay, is it natural to suppose, 
that the different sorts of matter, as above distinguished, would be distnbuted 


between them ? 

To this question the following answer seems likely to come as near as any 
Other to the truth. 

The dvil code w’ould not consist of a collection of dvil laws, each complete 

in itself, as wxU as clear of all penal ones: 

Neither would the penal code (since we have seen that it could not) consist 

of a collection of punitive laws, each not only complete it itselt but dear of all 
d\il ones. But 
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The civil code would consist chiefly of mere masses of expository matter. 
The imperative matter* to which those masses of expository matter respectively 
appertained, would be found—not in that same code—not in the dvU code 
nor in a pure state, free from all admixture of punitory laws; but in the penal 
code—in a state of combination—^involved, in manner as above explained, 
in so many correspondent punitors’ laws. 

The penal code then would consist principally of punidve laws, involving 
the imperative matter of the whole number of civil laws: along which 
would probably also be found various masses of expository matter, apper¬ 
taining not to the ci\hl, but to the punitory’ laws. The body of penal law, 
enacted by the Empress-Queen Maria Theresa, agrees precry' well with this 
account. 

The mass of legislative matter published in French as well as German, under 

the auspices of Frederic II. of Prussia, bv the name of Code Frederic, but never 
* * 

established with force of law,^ appears, for example, to be almost \vholly 
composed of masses of expository matter, the relation of which to any im¬ 
perative matter appears to have been but very’ imperfectly apprehended. 

In that enormous mass of confusion and inconsistency, the ancient Roman, 
or, as it is termed by' way of eminence, the cttnl law, the imperative matter, 
and even all traces of the imperative character, seem at last to have been 
smothered in the expository. Esto had been the language of primseval sim- 
plidty: esto had been the language of the nvelve tables. By the rime of 
Justinian (so thick w-as the darkness raised b>' clouds of commentaton) the 
penal law' had been crammed into an odd comer of the civil—the w'hole 
catalogue of offences, and even of crimes, lay buried under a heap of obligations 
—will was hid in opinion —and the original esto had transformed itself into 
videtnr, in the mouths even of the most despotic sovereigns. 

Among the barbarous nations that grew up out of the ruins of the Roman 
Empire, Law', emerging from under the mountain of expository* rubbish, 
reassumed for a w’hilc the language of command; and then she had simphdty' 
at least, if nothing else, to recommend her. 

Besides the dstil and the penal, every complete body of law must contain 
a third branch, the constitutional. 

The constitutional branch is chiefly employed in conferring, on particular 
classes of persons, powers, to be exercised for the good of the whole sodety, 
or of considerable parts of it, and prescribing duties to the persons invested with 
those pow’ers. 

The powers are prindpally* constituted, in the first instance, by discoerdve 
or permissive laws, operating as exceptions to certain law's of the coerds'c 
or imperative kind. Instance: A tax^adierer, as sudt, may^ on s^tch and sucii an 
accasiertf take such and such things, without any other TTTLr. 

The duties are created by imperative law's, addressed to the persons on w'hom 
the pow'ers are conferred. Instance: On such and such an occasion, such and such 
a tax-gatherer shall take such and such things. Such and such a Judge shall, in suck 
and such a ca^e, cause persons so and so offending to be hanged. 

The pam which perform the function of indicating w'ho the indidduals 
are, who, in every case, shall be considered as belonging to those dasses, have 
neither a permissive comple-xion, nor an imperative. 

They are so many masses of ex|wsitory' matter, appertaining in common 
to all law's, into the texture of which, the names of those classes of persons 
have occasion to be inserted. Instance: imperative martcr :—Let the iudge 
cause whoever, in due course oj law, is convicted ff stealing, to be Itanged. Nature of 
the expository matter:—Who is the person meant by* the W'ord He w’ho 

has been invented wtith that office in such a manner: and in respect ot w'hom no 

^ Mirabeau sur la Monarchic Prussicane, Tom. v, Liv. 8, p, 215. 
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tpertt has happened, of the number of those, to which the effect is given, of 
reducing him to the condition of one divested of that office. 

Thus it is, that one and the same law', one and the sanae command, will 
have its matter divided, not only betw^een two great codes, or main branches 
of the w^hole body of the laws, the ci\dl and the penal; but amongst three such 
branches, the cisil, the penal, and the constitutional. 

In countries, where a great part of the law^ exists in no other shap>c, than 
that of which in England is called common law but might be more expressively 
termed judicior)\ there must be a great multitude of laws, the import of which 
cannot be sufficiently made out for practice, w ithout referring to this common 
law, for more or less of the expository matter belonging to them. Thus m 
England the exposition of the w'ord title, that basis of the w'hole fabric of the 
law's of property, is now'here else to be found. And, as uncertainty is of the 
very essence of every particle of law' so denominated (for the instant it is 
clothed in a certain authoritative form of w'ords it changes its nature, and 
passes over to the other denomination) hence it is that a great part of the laws 
in being in such countries remain imcenain and incomplete. What arc those 
countries? To this hour, every one on the surface of the globe. 

Had the science of architecture no fixed nomenclature belonging to it—- 
were there no settled names for distinguishing the different sorts of buildings, 
nor the different parts of the same building from each other—what w'ould it 
be? It w'ould be what the science of legislation, considered wdth respect to its 
font:, remains at present. 

Were there no architects who could distinguish a dwelling-house from a 
bam, or a side^w'all from a ceiling, what w'ould architects be? They w'ould be 
w'hat all legislators are at present. 

From this very slight and imperfect sketch, may be collated not an answer 
to the questions in the text but an intimation, and that but an imperfect one, 
of the course to be taken for gisting such an answ-er; and, at any rate, some idea 
of the difficulty, as vrell as of the necessity, of the task. 

If it w'ere thought necessary to recur to experience for proofs of this diffi¬ 
culty, and this necessity, they need not be long wanting. 

Take, for instance, so many well-meant endeavours on the part of popular 
bodies, and so many well-meant recommendations in ingenious books, to 
restrain supreme representative assembUes from making law’s in such and such 
cases, or to such and such an effea. Such law's, to answer the intended pur¬ 
pose, require a perfect mastery in the science of law^ considered in respect of 
its form—in the sort of anatomy spoken of in the preface to this work: but a 
perfect, or even a moderate insight into that science, would prevent their 
being couched in those loose and inadequate terms, in w’hich they may be 
observed so frequently to be conceived; as a perfect acquaintance with the 
dictates of utility on that head w’ould, in many, if not in most, of those instances 
discounsel the attempt. Keep to the letter, and in attempting to prevent the 
making of bad laws, you will ^d them prohibiting the making of the most 
necessary law's, perhaps even of all law's: quit the letter, and they expre^no 
more than if each man were to say, Your laws shall become ipso facto votd^ as 

often as they contain any thing which is not to tny mind, v i • i * c 

Of such unhappy attempts, examples may be met with in the legislaaon ot 

many nations: but in none more frequently ffian in that newly-creatednaOo^ one 

of the most enlightened, if not the most enlightened, at this day on the 

Take for inst^ance the Declaration of Rights, enacted by the 
Carolina, in convention, in or about the month of September, 1788, sad 
to be copied, -with a small exception, from one in like manner enactea oy 

the State of Virginia.’^ 

1 Recherches stir les Etats Unis, 8vo, 1788, vol. i, p. 158, 
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Tlie following, to go no farther, is the first and fundamental article: 

That there are certain natural rights, of which men, when they form a 
social compact, cannot deprive or divest their posterir>\ among which arc 
the enjo^Tnent of life and libcrr%% with the means of acquiring, possessing, and 
protecting property, and pursuing and obtaining happiness and safety/ 

Not to dw’cU on the oversight of confining to posterity the benefit of the 
rights thus declared, what follows? That—as against those whom the protec¬ 
tion, thus meant to be afforded, includes—ever)' law, or other order, divesting 
a of the enjoyfrient of life or libertyy is %-oid. 

Therefore this is the case, amongst others, with every coercive law\ 
Therefore, as against the persons thus protected, every order, for exam pie» 
to pay money on the score of taxation, or of debt from individual to individual, 
or otherwise, is void: for the effect of it, if complied ssith, is ‘to deprive and 
divest hiftiy* pro tatuo, of the enjoyment of liberrs', viz, the liberty of paying or 
not paying as he thinks proper: not to mention the species opposed to imprison¬ 
ment, in die even of such a mode of coercion’s being resorted to: likewise of 
property, which is itself a *means of ac4ptiringy possessing^ and protecting property^ 
and of pursuing and obtaining happiness and safety. 

Therefore also, as against such persons, every order to attack an armed 
enemy in time of war, is also void: for, the necessary effect of such an order is 
‘to deprive some of them of the enjoyment of life* 

The above-mentioned consequences may suffice for examples, amongst an 
endless train of similar ones/ 

Leaning on his elbow, in an attitude of profound and solemn meditation, 
‘IVhat a multitude of things there are* (exclaimed the dancing-master Marcel) 
‘f« a minuet! *—^May we now add?— and in a law. 


^ The Virginian Declaration of Rights, said, in the French work above 
quoted, to have been enacted the 1st of June. 1776, is not inserted in the publi- 
cadon entided *The Constitutions of the several independent states of America, 
Published by order of Congress: Philadelphia printed. Reprinted for Stockdalc and 
IValker, London, 1782: though that publication contains the form of govern¬ 
ment enacted in the same convention, between the 6th of May and the 5th of 
July in the same year. 

But in that same publication is contained a Declaratim of Rights, of the pro¬ 
vince of Mas,<achus€ttSy dated in the years 1779 and 1780, which in its first article 
is a litde similar: also one of the province of Pennsylvania, dated betw'cen 
July 15th and September 28th, in w’hich the similariry is rather more con¬ 
siderable. 


Moreover, the famous Declaration of Indepeftdetue, published by Congress 
July 5th, 1776, after a preambular opening, goes on in these words: ‘ H e hold 
these truths to be self-evident: that all men are created equal: that they arc atdued 
by the creator with certain unalienable rights: that amongst those are life, liberty, 
and the pursuit of happiness j 

The Vir gi n i m Declaration of Rights is that, it seems, which claims the 
honour of has-ing sers ed as a model to those of the other Prosinces; and in 
respect of the above leading article, at least, to the above-mentioned general 
Declaration of Independence, See Recherches, &c. i. 197. 

Who can help lamenting, that so rational a cause should be rested upon 
reasons, so much fitter to beget objections, than to remove them? 

But with men, who are unanimous and hearty about measures, nothing so 
weak but may pass in the character of a reason: nor is this the first instance in 
the w*orid, wThere the conclusion has supported the premises, instead of the 
premises the conclusion. 














